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THE ECCLESIASTICAL GAZETTE.

of England concerning Institution, Induction, and
Lapse.

The sccond modoe by wiich the eccclesinstical
laws of England may bo intreduced and have force
within the Province, is by tho Imperinl Legisla-
lure, in some statute or sintutes, cxyrcasly
paming or nciuding the Colony under general
rords,

The Reportis rather full with reference to thisll

mode, and how fur ccclesinsticn! nffuirs in Canadn
uro thereby offected. It states in substauce,
(pp- 37 and 38) that the Act of Uniformity, 13
and 14 Car. 2ud,, cap. 4, by which tho present
Prayer Book is enforced, is cxpressly restricted
in section 1, and in other parts, to the Kingdom
of England, Dominion of Wales and Town of
Berwick on Tweed, that although the Act of
Uniformity, 1 Eliz,, cap. 2, sce. 3, enforced the
uso of the then Book of Comwmon Prayer, not only
in the above named places, but also in other of
tho Queen's Dominions, yet that it set aside by
the nore recent Act of Car. 1I., which, whilst
enncting in sec. 24, that previous laws for uni-
formity, shall apply to the revised Prayer Book,
expressly makes the same restriction as in sec. 1,
to tho Kingdom of England, Dominion of Wales,

and Town of Berwick on Tweed; and therefore |

that the only Acts affecting the Colonirs, are
those that regulate the appointinent of Colonial
Bishops, the Act 13th Eliz., cap. 12, and the Act
318t (o, 111, cap. 81.

Thoe above statement is ealculated, though no
doubt unintentially, to entirely mislend the
Synod. It is true that the Act 18 & 14 Car. IL,,
cap. 4, is expressly restricted in its very text to
the Kingdom of England, Dominion of Wales, and
Town of Berwick un Tweed, It may also be ttue
that tho 1st Lliz., cap. 2, although including the
Colonics under general words, is nevertheless
restricted by the moire recent Act of Car. 11, to
tho above named places; but it isa grave mistake
to agsert that the 13th Ehz. cap. 12, as quoted

in the Report, or indecd n any form, is, as a

mero Act of the Imperial Legislature, of force in
this Province. 1st. Because by the 5th A., cap.
6, which confirms 13th Eliz. eap. 12, the clauses
of the original Act, which were repealed or
atered by subscquent Acts, are expressly declired
to bo nolonger of furce in England; and 2nd.
Because although the Act in its original form in-
Nudes tho Depenlencies of Logland under
jencral worlds, thut is set set aside by the more
tecent Act 6 A, cap. 8, which provides, that the
18th Elir., cap. 12, with the restrictions abuve
named, shall henceforth be maintained in the
Kingdom of England, Dominion of Walcs, and
Town of Berwick on Tweed; such restriction to
the above named places being a uccessity arising
out of the union between England and Scotland,
which was just then effected.

Again, some of the provisions of the 13th
Elizabeth, ch. 12, are so restricted in their very
nature, a3 not to apply to the colonies, Thus,
section six, which is wholly omitted from the
copy of theact given in the report, cannot possibly
be supposed to apply to this Provinee, for 1t
enacts **That none hereafter shall be admitted
to any benefice with cure, of or above the value
of £30 yearly in the Qucen's Looks, unless he
ahall then be a bachelor of divinity, or & preacher
lawfully allowed by some bishop within the Reaim,
or by some one of the upiversities of Cambridge
or Oxford "

Again, the 13 & 14 Car. 11, cap. 4, alters the
sense in which the 36th article of the 39 to which
subscription is required by the 13 Eliz,, ch. 12,
is to bo understood ; but since the act of Car. II.
does not, in the opinion of the committee, apply
to tbis Province, neither can the alteration, con-
scquently by affirming that the act of 18 Eliz,,

ch 12, is here in forco as originally passed, we
are necessarily involved in the absw. . 2onclusion,
that the articles nre to be subscribed in a difterent
«ense hereand in England. Mr Hallman,morcover,
in lis constitutional history of England, gives it
ns his opinion, strongly supported by collateral
evidence, that the act of Lliz. requires subserip-
tion to nothing more than to all tl:ie articles which
only concern the confrrsion of the true faith,
'iuhhnugh he admits that the practice was other-
WiIK0,
' The report further sccks to substantiate the
' assertion, that the uct of Fliz as originally passed
!is of force here, by remarking, that it was under
| thix act that proceedings were taken in England
lngninst Archdeacon Devison. Now even were
the nesertion correct, that the act ig, without
"alteration, of force in England, it would not as a
Imntter of course, be so here.  But it is well
"known, that Archdeacon Denison’s caso was not
| decided under this act taken per se . but ns modified
I'by the 8 & 4 Vic., ch. 86, which a3 a general
Irule enncts, that no suit under the act can be
sustnined, unless brought within two years after
tho commission of the offence. Upon all these
! grounds ! contend that the 18 Eliz. ch. 12, cannot,
in the manner contended for in the report, be of
| force in this Province.
Tho only remnining acts which, according to
;thc report nffcct the colonies, aro those which
,regulate the nppointment of colonial bishops, and
the 31 Geo. HI., ch, 81.  Of the former nothing
;is explicitly said in the report. Respecting the
\latter, T have already endeavourcd to point out
)ity force and significance in relation to this Pro-
',(vincu. The committee bave, howerver, according
“to their own admission, advisedly abstained from
, pronouncing any upinion as to what part of it
,may or may not be atillin force: but surely it
must, to say the least of it, be deemed a rash
, proceeding for the Synod to ndopt a* ody of rules
,and regnlations, without knowing, or being ad-
i vised of the exact state of the law; scing we are
strictly bound by statute not to come into conflict
with it.

This may be a §it place to point ont another act,
,affecting the Church in the colonies, which has
i neverthelers been overlooked in the veport. The
i &rd & 4th Vic., ch 33, makes provision forallow-
_ingbishopsor ministers of the Protestant Episcopal
; Church of Scotiand, and also the Protestant
; Episcopal Church of the United States of Amerien,

Ireland.
, Church in the colonics i to be regarded for the
. purposes of this act, as the Church of England;
from which, it may, I think, be strongly infcn'mf.
that the act of uniformity 13 & 14 Car I, ch,
4, must be regarded as in some way or other
llmving force in this province, and as that act is
,in its text reatricted to the kingdom of England,
| Dominion of Wales, and town of Berwick on
| Tweed, it can only have force here, cither by
virtue of the royal prerogative. or by the method
! which I now procecd to consider.

The third mode by which the laws of the
superior state may be dntroduced and have force
within a dependency, iR by voluntary adoption
on tho part of the dependency, by the colony
adopting them under the authority of its consti-

copying the spirit of their own law from them as
ita original ; in which case the law receives its
obligation and authoritative force, from being
the law of the country.

The statcent of the report on this head is,
¢ That when in an carly period of the bistory of
this colony the Englich statutes were adopted,

 to officiate oceasionaily in the Churches and|i
l(,lmpcls of the United Church of England and ||
Tts 4th and 5th sections enact, that the |!

tutional charter, cither in whule or in part, or |

the ccclesiasticnl portion was excepted” (p. 37,
Proccedings of Synod 1858).

Although not explicitly so stated in the Report,

allusion is here made, 1 presume, to the pro-
vincial statute 32 Geo. 1I1., ch. 1, which at its
3rd section enncts, *that from and after the
passing of this act, in nll matters of controversy
relutive to property and civil rights, resort shall
bo had to the luws of Lugland ag the rule for
decision of the snme.” If it be contended that
the words *property and civil rights” are
not of sufficient amplitude to embrace ecclesinsti-
| cal rights and dues; how untenable that opinion
|is. may be scen from the proviso contained in a
subsequent scetion.  The Gth scction cnacts
¢ that nothing in this act contained shall vary or
interfere with any of tho subsisting provisions
respecting  ecclesiastical rights or dues within
this province.” Ilence, it is clear that the words
«property and civil rights,” mny properly cm-
brace ccelesiastical rights and dues, for otherwise
there would be no need for t'> proviso. The
fact is, that at the time of the passing of this act
there were some subsisting provisions respecting
ccclesiastical rights and dues, which could only
be carried into effect by resort being had to the
French law then of force in Canada, and also some
provisions affecting the Church of England in
Canada, for carrying out of which resort must
have been had to the ecclesiastical law of Eng-
land; and the provincial legislature thinking it
most prudent and convenient to allow the sub-
eisting provisions in cither case, to stand on the
footing upon which they were placed by the con-
stitutional acts 14 Geo. III,, ch. 83, and 81st Geo.
111, ch. 81, only provided that all subsequent
ceclesiasticnl provisions should come under the
operation of this act.

Be that as it may, I cannot sce any thing in the
_act that can justify the assertion that the eccle-
siastical portion of the English statutes was ez-
cluded.* That portion was introduced into the
Proviuce, as alveady observed, by the cxercise of
' the royal prerogative, coufirmed by 31st Geo. 111,
¢h. 31; and for the provincial statute in question
to have had the effect alleged, it should in express
words have restrained the prerogative, aund re-
pealed so much of the constitutional act, as refers
to the matter,

From the foregoing considerations I coaclude,
that in rclation to the Church of England in
‘C:umdn, the ccclesiastical law of England is in
force in the Province, both by virtuo of the royal
prerogative and the allowance of the provincial
tegisiature.

I now turn to the consideration of the second
branch of the report, which embodics such of the
English canonsas with certain specifiedalterations
the committco recommended showld be declared
by the Synod to be in full force in this diocesc.

It is not my intention to notice the variousal-
terations it is proposed to make in several of the
canons. These are comparatively of minor im-
portance, and may possibly, by friendly consulta-
tion and a little mutual concession and forbear-
ance, be easily arranged 80 a3 to meet the views
of all parties. My attention sball be rather di-
recicd to the inquiry; lst, Are there any funda-
mental ohjections which @ priori should induce
the Syned as a composite body, to withhold its
assent from these canons? And. 2nd, Arc the
1 provisions introduced for the establishment of an
ccclesiastical court for the trial of clergymen, in
cousonance,with the tenor and spirit of the English
canons and ecclesiastical statute law.

|
|

® Note.—Several Provinclal atatules recognise tho English
Csnons as of force in the Province, and bind the Church
hero to tho observanco of them in the mavagement of its
affairs.—Sce Church Temporalities Act. ecc. 19,




