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ig part of -the < ontract; and I amn unable to see how one
parties, without the consent of the other, cau have it

now. To do so would, in faet, be adding a new term to
ntract....
aeeeding, then, to the main question involved in this ap-
the language of the contract is perfectly plain. . . . It
to be lost sight of that the word "penalty" ivas struck

id the words "as and for liquidated damages ançl not as a
y" were inserted, after an explanation by the plaintiffs'
Dr (which was not contradicted) that as altered the dam-
vould be merely a matter of calculation by the parties,
if the sum were to be described and treated as a penalty,

ild involve ascertainment by the Courts. Whilst the alter-
did not, I think, change the legal effeet of the clause as
ally drawn, still the discussion and re-wording of the
and the adoption of the re-wording, in order to make

the views of botli parties prior to the contract, is signifi-
e to their intentions....
eferenee to and quotations fromn Rye v. British Auto-

Commercial Syndicate, [1906] 1, K.B. 429; Wallis v.
21 Ch.D. 266; Astley v. Weldon, 2 B. & P.,'346; LaW v.

teh, [1892] 1 Q.B. 127; Elphinstone v. Monkland Iron and
11. i App. Cas. 332; Clydebank Engineering and Slip-

ng Co. v. Don Jose Ramos, -[1905] A.C. 15; Commis-
s of Wcrks v. flilis, 22 Times L.R. 589; Crux v. Aldred,
R. 657; Fletcher v. Dryche, 2 T.R. 32; Bonsaîl v. Bryne,
C.L. 575.]<
the present case the defendants agreed to do one particu-

.ing, namely to deliver the boiler net later than the lst
i, failing which they agreed to pay $25 (net an extrava-
sum) for eadh and every working day after that date,
uidated damages. Thc sum contracted to be paid lias
nec te a single obligation, and is graduated according
Slength of time the obligation shall remain unfuIfilled,

irings the case within the rule -laid down in the cases
ed te, that, in such eircumstances, it is a pre-assessment
ý parties of the damage fiowing £rom the brea<ih.
,r these resns, I amn, with very great respect, unable to
r in the view of the learned trial Judge, and, think this
1 (the plaintiffs') should be allowed, and that judgment
[ be enternd for the plaintiffs for the amount of their claim
iterest, with costs of the trial and of these appeals.
,e defendants' appeal dismissed with costs.
~E'ZEL and SUTHERLAN», JJ., eoncurred; the latter giving
Ls in writing.


