
THE ONTARIO WEE1KLY NOTES.

SUtHni Ai, J., ini a wvritten judgment, said that the plaintiffs
i thevir stiatemienit of dlaimi alleged thiat on-the llth March, 1918,

thie plaintiffs and defendants entered into, an agreement whereby
thie p),liitifïs agreed Vo seil and the defendants to, buy the eut of
lattis of the seasoi 1918 from the mîll at Davidson, Quebec;
ilhat die l-aths were Vo be of a size 1Y2~ inches by 4 feet in length
arid tie p)rice $4.75 per thousand pieces f.o.b. cars at Davidson,
4,himrent to b.e miade Vo the defendants at Ottawa in car-load lots;
thlat a car-loadl was shipped and paid for, a second car-load shipped
and refused; and that the defendants refused Vo accept furtiher
deliveries. The defends.nts set up that it was a terni of the
agreemient diat tihe laths should be of the quality known in the
trade as9 "ii ruin;" that the shiprnent contained in the first car,
t hougli not in accordance with the term as to quality, was accepted
and p)aid for by themn on the understanding that no further slip-
mnentis woluld be avrepted unless up Vo quality as required by the
cotitract; anid that the second car-load shîpped Vo them was
refused solely oni the grouind that it was not up Vo quality.

Tepoints, of difference between the parties were: (1) whether
the. laVlis fromn the cut of 1918 were reasonably as good in grade
amrii nuiifacture as those of the cut of 1917; (2) whether they
wvere " iiii run"i laths of a grade custottarily known and accepted
by the tirade.

Both parties c ontracted with definite reference Vo the luths
of thle prvou ear.

Tlhe testimioiNy beinig conflictinig, thc learned Judge was unable
14o corne Vo the conclusion that the plaintiffs had satisfactorily
Proývd that the laVlis ini the tw,%o cars dlesp)atched were equal in
gra.de andii manuifacýtureý Vo those of tIe year before-the plaintiffs
hll nioV atisfied the. onius that was upon thern in that respect.

Upon)r tii. questioni, what la "miii run" or "miii grade" as
vuastomnarily knowni and accepted by the trade? the evidence
wvaa diver.se, ýonfic(ting, and somiewhat confusing. Upon the
ivioi. vvidenice, the luths in VIe second car couid not be said Vo,
41o1111y with Vhe description "iiil rtn grade as îs customariiy
kriownt anid accepted by the trade," ini Vhe letter of the, 1Oth
ApIiril writte11 by the plaintiffs, who miust be hield Vo that exp)resion,
a.4 the letter was writteni for VIe purpose of setting out ini a very
careful mariner their uinderstanding of tiie contract.

As to the .oeontierclairn, it was shiewn that the defendants bad
bouighi moirne No. 1 and No. 2 laths Vo take VIe place of what had
beenr cont raeted for, and hiad paid more for thein. The defendants
shiotld hiave juidgmient on tIe couniterclaimr for $500 withi costis,

ubetVo IL referenice ut the instanice of cither party at that
jarty 's risk am Vo costs.


