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DOMINION NATuiAL GAs Co. LIMITED AND UNITED GAS AND

FUEL CO. 0F HAMILTON LimiTED v. NATIONAL GAs CO.
LiMITED-MIDDLETON, J.-DEC. 6.

Contract-Supply of Cas-C ovenant-Exceptions-Rreach-Ifl-
junctii-Damages.1-Actiofl to restrain the defendants from
selling gas in violation of a covenlant to seil no0 gas, save in a certitin
restricted area, to any one other than the plaintifi s the~ Dominion
Natural Gas Company Liiaited. The action was tried wîthout
a jury at Hamilton. MIDDLETON, J., inamritten judgmenit, after
st.tting the facts, said that the defendants sought to justify what
they huad done by reference to a clause in the contract excepting
from the gas which they were bound to supply: (1) gas which
under the terns of their leases they were bound to supply to their
lessors; (2) gas which they were "bound to, f urnish under the
terms of their franchises;" (3) gas required for the purpose of
drilling other wells. The contention was, that, under a by-law
of the City of Hiamilton, the defendants obtained a franchise to
siipply gas to the iûhabitants of that city, and undertook, as a
condition of that franchise, to supply gas to, the inhabitants of
the city, and that, by reason of their failure to, do so, their righits
inay be lost. Assent cannot be given to this contention, for the
exception in no0 ways cuts down the absolute covenant not to
suipply gas in the city. It îs not a modification of this covenant
ait ail, but la a cutting down of the obligation found in another
part of the agreemnent, which cails for delivery of ail gas produced
save that mentioned in the exceptions. In addition to that, the
exception does not refer to this so-cailed franchise for the city at
ail, but deals only with gas that the defendants may be bound to
suplyfl to indlividuals or inunicipalities, whére the defendants' pipe-
bines r un over the lands of such individuals or mnunicipalities. The
pa.rties neyer understood the agreement to authorise what was
new being donc, or the defendants would not have made the
aigreeme(nts., referred to and have lest 15 cents per thousand for se
long. The initunction sought should be granted, but it should
neot be allowed Wo eperate so as Wo interfere with the suppbying of
gas te the National Machinery and Supply Company Lixnited,
so long as, their righits uinder the prescrnt contract continue; buit
ais te ill suicli gas the plaintiffs are entitledl to recover by way of
damlages the difference between 20 cents and the plaintîis'
miarket-pnice ef ail gas supplied in the past or which may be
supplied in the fuiture, in violation of the covenant-to be fremn
timie W tiune determined by the Mfaster, if not agreed between
thle parties. George Lynch-Staunton, K.C'., and A. M. Ilarley,
for thle plaintiffs. George S. Kerr, K.C., for the defendants.


