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of the respofl(lcft Wisliart in a mnnn daimi xas not

exigrible under a xvrit of fieri facias againsf his lands and

goods.

The appeal was heard liy LORDAKISN LORD SHA~W

and LORD MOULTON.

Sir Rlobert Finlay, K.C., Archibald Ilcad and M. Gordon,

for flic appellants.
J. M. Godfrey, for the respondents.

LORD SHAW :-The faets are vcry simple. Wishart wzas

the hohier of an undivided interest in a certain rnining

claim. H-e had complied with fthc provisions applicable to

prospeeting, staking ont his dlaim, and applying to have it

recorded; and lie had in point of faet receîved. a certificate

of record. Ail this was duly donc under secs. 34, 35.

53, 59, and 64 of the Mining Act of Ontario, 190.8. MWisliart

having thus bis inferest'in the mining claimn-an intcrest

the nature of which wvill be aftcrwards analysed-tlie Far-

mers' Banki of Canada, wbo were Wishart's creditors for

$53,55.2, on the 29thi Septeniher, 1911, obtained a iudgrnent

against him for that sum. On thc sanie dlay there wvas

issued fo the sherif! on that judgmnent a writ of fieri facias

against bis goods, chiatfels, lands, and fenemnents. Thc f ori

is nof objecfed fo; if correctly followed the provisions of

the Execuition Acf. Althoughi Wishart af the date of that

execution was, as sfafed, fhe duly recordcd holder of a miin-

mg elaim under the Acf, no patent liait cen granfed, te Iimii

in respect thereof.
About thirec weeks thercaffer Wisharf, plainly sceking-

fo avoid ns against bis miining claima fhc effeef of flc exlu-

tîon as laid on, purported fo seli if fo flic respondent Mycrs.

Af flie end of the saine nionfli, namnely, on fthc 31t October,

the appellaiit ('larilson, wlio îs ftie liquidafor of flic execu-

tien credîtor, ftic Farmers' Bank proeeded'fo sd lic he 

eOt ion debtor Wisharf's întercsf in the niining claim. TJhe

sale took place, but flic recorder refuscd f0 record. lis

principil groiind for doing so xvas thaf fliere liad nof liet,

in bis view, a conipliance with flic Stàfute, by reason of flic

absence of any dîîly execute(l fransfer freni Wisharf bii-

self. Se far if is înanifesf thaf Wisluîrf, by failing fo

exectite a transfer to bis üreditor and hy sclling to a third

party and ignrirfg fIe exceution already laid on, had been
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