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The surplus, therefore, falîs to the first execu-
tion creditor, to the extent of bis charge, and
it is to him, as it seems to me, that the mort-
gagees are bound first to account.

The case of XtTKay v. Mtitchtell, 6 L. J. U. C.
61, is at flrst sight startling ; it lias, indeed,
occasioned the only difficulty I have feit, and
it seemed to me at first a great difflculty,
which. will be well understood when it is con-
sidered who decided that case.

This case does, in effect, if taken absolutely,
(lecide that the lien of a registered judgment
was defeated by such a sale as the present,
and that the surplus was garnishable as a debt
to the miortgagor by the first coiner. Now, I
take the registered judgment there to have
been just in the position of Nicol's execution
here, in so far as respects the present ques-
tion, and the case, therefore, seems to be ex-
actly in point against the propositions I have
stated above. But, on reading carefully the
judgrnent of the learned Chief Justice, it is
apparent that lie is dealing only with the
rights of the parties who were then before himi
and with those riglits as they existed strictly
at law. Here, liowever, the wliole riglits of
the parties in law and equity are referred to
me, and I think I act upon well understood
principles in decidiug that Nicol is entitled to
be paid in full out of the surplus in the bands
of the mortgagees as is claimed by him.
That is my conclusion upon the facts of the
case.

I refer to Fisher on Mortgages, 2nd Ed. 674,
and to Coote on Mortgages, 3rd Ed., 516.

UHANCERY CHAMBERS.

JÂMEsoN v. LiG

Illitsery sitit- Teking bill off the fileés.
A plaintiff lu an action at law flled a bill and regis-

tered a lie peiudens against defeudant's lands for the sole
purpose, as was clearly show-n by affidavits filed, of pre-
veuting a disposaI of thons hefore plaintiff should obtain
execution. IJeld, that iii the absence of a direct ad-
muission by the plaintiff that tise suit was a fictitious une,
the bill could uot bc taken off the files, nr the lis
pesscens discharged. The proper course, whero the affi-
davits flied make ont a clear case, is for the judge to di-
rect the cause to corne ou for hearing at tIse oarliest day.

[RIFERSE, April 4-BLA&KI, Y.C.-April 29.
Plaintiff, havin& sued defendant at law and

fearing that defenàIant miglit dispose of cer-
tain real property before lie could obtain judg-ment, ffled a bill setting up a fictitious con-

tract for sale of the property, and issued and
registered a lis pendeî?s against it. The de-
fendant moved to take the bill off the files
and to vacate the lis pendens.

JVatson, for plaintiff, referred to several un-
reported cases.

Hoyles, for def endant, referred to Seaton v.
Grant, L. R. 2 Cli. Ap. 459; Rob8on v. Dodds,
L. R. 8 Eq. 301; iortlock v. Mortlock, 20
L. J., N. S.;* 773; Daniel Cli. Pr., 5th Ed.,
326-7.

MNR. STEPHENS, Referee, refused the motion
with costs.

There was an appeal from this decisioin
which was heard before

BLAK.E, V. C.--The miater jal necessary to
support an application like thc present must
contain, as on an application at law to strike
out a defendant's plea, a dircct admission bv
the party himself. ihere being no sucli ai-
mission here, 1 miust refuse to remove the
bill; but liaving no doubt of thc facts stated
in the affidavits, I direct the cause to be
brought to a hearîng at the earliest opportu-
nity. Wlien such an application cornes before
the Referee in Chambers, and there is no
doubt of its being a fictitious suit, a couve-
nient course to pursue would be to enlarge the
motion before a judge who rnight then direct
an early hearing.

The qjuestion of the costs of the motion and
appeal were reserved until the hearing'e.

tirder accordingly.

IN THE FIRST DIVISION COURT 0F
THE COUNTY 0F MIDDLESEX.

(Reported for the Lauw Journal by G. GiBsoN, M.A.,
Studeuit-at-Law.)

RALPH V. GRIEAT W'ESTERN R1. W. Co.
Juri8dictiwniCau8e of ection-Reidetice.4Ralway.

Heid, 1. That where a person having a returu ticket
for a passage from one place to another on a railway Une
is put off the train at an intermediate point, the cause
of action arises at this latter place, and not where tbe
ticket is issued.

2. That a railway company cannot be said to "lresidO
or carry on business " except where their head office
is situated.

[Loudon-February 20.

The facts of this case, as they appeared il'

*The plaintiff afterwards hiniself dismissed bis Ownbill on prSucipe before the hearing.


