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the origin of the fire. Held, that plaintiffs couI(1

flot recover more than the special rate agreed
lp0on, %vithout proving negligence of the defeu-

dants-FarhamKiirklia? &k Co. v. Thte (Jaidert
a,,di A'mboy Railroad Comnpany, 7 Ain. Law Reg.
172.

ONTARIO REPORTS.

COMMON PLEAS.

(RJOtdbY B. J. VANKouGhiNET. Etsq.. Barritter-at-Law,
Reporter ti the Court.)

]EATON Y. SHANNON

lnQKY- Substituuoi service of attc9ment - Judge8

Au poe to escifd hts orderf<ff.
b.ge I'Insolvency has power to rescind an order made
jbilu for substitutional service of a writ of attachrnent;

aInd in tbis case the Court, on appeal, refused to interfere
Witb an order for sncb rescision.

[17 C. P. 592-M. T. 1867.]

Appeal lu Insolvency fromn the decîsion of the
Judge of the County Court of Perth.

Trhe judge on the 6th of Decemnber, 1866, made
aul order that the writ of attaclimetit issued
aga"It5 Shannon1 as au insolvent, should be served
b-1 kticking up a true copy of the smre in the
O$05 0" f the Clerk of the County Court of the
ConntY Of Perth, and by leaving another copy
'*itl Mrs. Duffie,' o! St. Mary'o, the mother-in-
law Of the defendant, and that true copies of thii
Oldor Bhouîd be served in like manner, and that
euch service mhould lie deemed good service of
the attacliment and order.

Trh0 Rimdavits on which this order was made
stllted that the defendnt had Ieft Canada in the

YOr1862, and had from that time continued to
!eIlide in the United States, and, it was believed,
in U0rae Part of tbe State of Pennsylvania, but
thalt bis. residence could not be dimcovered, al-
thongli efforts had been made to find it out, and
that the only relation he had, who was known
"' Canada, was Mrs. Duffie, of St. Mary's, bis
'Otlier.in- law and that se had been asked where
the defendant.s residence was and, although it
was believed she knew where it was, ahe refused
to d'vulge it, and furtlier, that the defendant
Owned a lot of land ini the township of Logan, in
the Baid County.

Ou the 26th o! July, 1867, Shannon petitioned
the Ju'Ige to set aside the 'writ of attacliment, or
th seirvice Of it on v&rjous grounds, stating, after
atlegilng Several irregularities in the proceedings,
tiat lie had neyer received value for the promis-
SOy Doe n wih the attachoient had issued,

tttey we re barred by the Statuts of
Liitt n sd that lie had for the last two

Yearti been the owner in fée of lot nuniber 19, ini
the 141h concession of Logan, and had been for
eeveral Years before that the lessee o! the lot
fron the Canada Company, and that the property
lu wrt $1.500o: that one Nicholson had been

inu-arge of the lot for hlm ever since lie had left
Canada, and hadl cOnstantly been cognizant of his
addres8 in the State of pennsyl vania: that bis
1eet Place of residenel Canada was on the said
fat Wbr ehdrsded several montlis 'with bis
laadY p' Piously to his leaving Canada: that hoha tite~ the fanm at least once a year, and

BoraetiMes oftexier, sine liis redidence in Pen'nsyl-

vani9, and1 lî.nd been at St. Nlary's on neanly
every occaiofl o! his coming boere:; and that lie
lied seen anfl conversed witb tlue plaintiff in bis
store at St. Mary's, and bad done so about two
years ago : that hiï place of residence while
absent froni Canada had been in the Town o!
Newcastle in Pennsylvania; whero lie was well
known, and he could eaéiily have been found if

enquired for : that lie did not think Mis. Duffie
knew wbere bis resideuce was, as lie had not
been on good ternis 'with lier: that lie had not
been aware any proceedings liad beena takien
against him tili the doy before his petition, and
that he had not le!t Canada or rernained from, it
with intent to defraud or delay the plaintiff, or
any other person o.- persons, o! any claiii lie or
they had against hlm.

Upon this application, the Judge, on the 26th
of July, 1867, ipsed a saunons calling on the
assignes to show cause -wly the attachînt or
the service thereof, and aIl proceedings under it,
sliould flot lie set aside for the reasons aforemaid;
and upon hearing the parties on the iSili of Sep -
tember lie made ark order that the order wlàich
directed the service of the writ o! attacliment,
the services of the said wrît, and ail subsequeDt
proceedings, should be set aside for irregularity,
and lie reserved the question of thie Posta of sucb
application until the determination of the suit.

Agaînst tbis order the creditor petitioned, upon
tho followiflg grounds:

1. That froin the paper which lie submitted to

the Judge lie was entitled. to the order for sub-
stitutioflal service.

2. That the order could not be rescinded, and
especially after tho proceedings whicli lad been
take1 upon it, and after the time wivhl had

elapsed since il lad been made.
8. That the Judge miglit appoint any method

ho miglit see fit for effecting service o! the writ,
and having exercised bis discretion, it could not

b. set aside, unless the order for ucli service
had been obtained by fraud.

In Micliasîmas Terni last, C. Robinson, Q C.,
sliowes cause: :-The Judge's order appealed from,
uoîting amide the service of the writ iças on a
matter cf practice only, and this Court will not

interfere witli the decision ln mucli a case : Tad-

man v. Wood, 4 A. & E. 1011. The fadao fully
justified ihe ordor wbich is appealed frona.

J. A. Boyd, contra :-This appeal lies ogaintie
th order, for an appeal lies generally against al

orders, and matters ot practice may bo the suli-

ject o! appeal : Whsitalcer v. Croc/cer, 2 L. 141.&

P. 76 ; Ensor v. Griffin, 7 C. B. 781.
The original order o! the Judge canne1 be ina-

peaclied or contradicted by new facto: Kilkenny

Railwcsg Company v. Fielden, 2 L M. & P. 125.

The appellant lias not establislied a full case, for

lie only shows that bis last place of abode was in

Logan, and not that was bis last known place

o! abodo.

A. lVaL891, J., delivered tlie judgnient of the
Court.

The defendant left the Province in 1862, and

ho was not procoeded agaitist as an insolvent tili

about the end cf 1866.
The, Judgo iad. power under the Act of 1865,

s. 4, to maire the order ho issued for service to

bo made in the matiner lie had directed; but the
suggestion îm that these proceedings wero not
fairly, thougli regularly, taken,
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