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opinion that it was a nudum pactum in its creation.
This agreement is not binding in law: the plaintiff is always
entitled to the whole demand; and therefore as this agreement
has not been followed up by an actual acceptance, which is
negatived by the record, it was not obligatory.”” Buller, J.,
gaid: ‘It has been said by the defendant’s counse! that in
effect by this agreement the debt was ascertained, a fund was
provided for the payment of it, and all the creditors were
bound to forbesar. If the fact had been so, that might have
been a good plea; but the reverse appears by the defendant’s
plea. Secondly, no fund is appropriated for the payment of
the debt. If the debtor had assigned over all his effects to a
trustee, in order to make an equal distribution among all his
creditors, that would have been a good consideration in law
for the promise; but no such fact appears in this case, Thirdly,
it was said that all the creditors were bound by this agreement
+o forhear; but that is not stated by the ples. 1% is omly al-
leged that they agreed to take a certain proportivw; but that
is & nudum pactum unless they had afterwards accepted it.”’
In Cockshotit v. Bennett,® decided in 1788, the defendants,
being considerably indebted to the plaintiffs, and to several
other creditors, and being insolvent, ussigned over all their
effecis in trust to pay 1ls. in the pound tv their creditors, to
which they all consented a.d signed the deed; but the plain-
tiffs did not sign until the defendants had given them a note
for the remaining 9s, in the pound. The defendants made a
subsequent promise to pay it. The plaintiffs sued them upon it,
but it appeared that the rest of the creditors would not have
signed the deed, unless the plaintiffs did so likewise, and so
Judgment was given for the defendants on the ground that tke
pote was fraudulently obtained. Ashhurst, J., in the course
of his judgment makes this interesting statement: ‘‘The debt
was annihilated by the deed of composition.’”” It will be ob-
served at once that the plaintiffs did not sue upon their original
contract, and tlat neither the validity nor the effect of the
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