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directed :o be turned into a motion for judg-
tuenit under rule 32,j, or un the pleaudings and
aettlision'3ild -nd nles 31 i M and 32 1

The plalntiff anid defendaiit, lier IîLujband,
wcere married in February, 1 865, the plairtiff
tiien owning the lands in question iii fee simple.
TVhe defendant was ten carry-ing on business,
wiîich, at his wife's rcquest, lie sold <out for
$2.00, whlicl lie ctxpended in improving the
said lands. The plaitii anld defendant re-
sl(ied together on the linds uniI April, 1886,
when they disagrecd and tie plaintiff left the
prenises, the defendanm and thecir unil, child
continuing ta re£de thereun. The Ipl&tint.f«
brought an action for posession and for i-se
and occupation. No demand %%as mnade prior
tu ser-vice of the writ.

He, fowing Darnu'//y v. Donnel/y. 9 0.
R. 673, tlîat the pIaintiff %%as entitleci to piosscs-
sion, but she wis oly entitied to recover f'or
the use and occupation silice the service ut
the writ.

11iid also, that the defendant could not chaini
for the moneys expended on the land.

J. 1.. Jlana' for plaintiff.
.. Afu.-Phy, for deféndjint.

Rose, J.]
RISUINA V. EIzxx%.

Canatia Tlmperant.c:< 4, 78cniio/
second< qff/ici-Iinquiry as la rco'copi-

vitoi XNeces.rity for /frst eleteiin ' wïth
tiuàscquent oece, s. ji 15-l-et'nlt,y e.fet

of-C<erl>fcîae oI#ýrevious cncto-jo~
P/ idrawingr con vZicl10/.

Sec. 15 of tbe Canada Teinperance Act,
1878, wvhich pi ovides for the case of a previous
conviction, requires that the mnagistrate "shia!
in the first instance inquire concerning such
subsequent ofilence onI>', and if the accused is
found guilty thereof, lie shal! then, and flot
belore, be asked whether lie %vas so previously
convicted."

Held, that the language of the section is
peremptory; and, therefore, to give a niagis.
trate furisdiction thereunder to enquire as tu
a prtvinus conviction, hie must flrst find the
accused guilty of the alleged subsequent
offence.

In this case, which was a conviction for a
second offence, this %vas flot dane, and the
conviction was therefore quashod.
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QMa.wre, whether a1 cerUificate of a previolis
convi'ction is sufficient PrAya fatié' tvidence
of thec idcntity of the accuse.d with the person
t'if th saineu nanic previously corivicted. Con.
victions should lic drawn %vith care su as tu
speeify that the ofl'cnces aircagaînst the second
part of thcý statute.

.4vks-,voerlÀ. for di tfndant.
I>/<znere, contra.

Ruse J.] BOOK Tl. BOO0K.

I>robile- 1iielity Io-Nrh tquestion.

l'le plaintiffs sucd as executors under- the
last will and testament of Bl., deccased,.illeging
thiat the will wvas duly prov'ed i1î the proper
Suirrcmgate Court. The defendant denied the
validity of tlic probate. by rcason of the mode
(if proof and the invalidity, of tic will.

IIc/d, on demutrrer, that the dcfence was
badl- that %vhcn it is desirct ta attack tie
validlity of a probate issucd hy a Surrogate
Court hiaving jurisdiction, and when thec per-
son on wîiosc death the administration was
issucd is really, dead, it inust be dlone in an
independent proceeding with the proper par-
ties Ilitire Uic court.

sviiv. P<wk (?f JInra38 UV. C. R. 37 .
foliowcd.

Qiia'r-e, %vl'etlîcr the application mutst be tu
the Surrogate Court or not.

Litsh, Q.C., for plaintiffs.
ilass, Q.C., contra.

Divisional Court.]

HÉINTZMAN 7t. GRAHAM.

few tria.1- ee&i.1 of tevilence'.--Cosis.

Replevini for a piano delivered to derendant,
as allegeci by plaintiffs, under an agreenient
that the piano was reccived by defendant an
hire for twenty-rotir mionths, at $5 a montlî,
witî riglît of purchase at $265-$t5 cash and
balance by instalinient, and until the purchase
maney was paid, the piano ta rernain the plain-
tiflrs property; that default was made in the
paynucnts, and that plaintiffs wvere entitled tu
take possession of saine. The defendant
stated that she purchased the piano, no men-
tion being tlien made af the agreement, which
wvas iaubsequently signed without defendant's
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