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titie Of tlie owner of the iilifg dlaim liad ifs inception
in the discovery and thc recording of the discoxcry.

It is said that the \Yater P4ower Company made appli-
cation for the lease in 1907, prior to the plaintiffs' dis-
covery, and that by parity of reasoning ifs righf s ouglit to
date hack fo the date of the original application and, there-
fore, would be' superior to thc rights of fIe plaintiffs. I
do flot think thaf this follows. if may well bc fIat the
t'rown La~nds Ofiexiii <eal witlî applicanis for power
leases in the order of their priority; but ftxe application
for the lease cont'ers no title whatever;- it gives no right to
the applicant, and his titie is derived from the lease and
froin thc icase alone. Wlicn the lease purports to, give, as
if does, '- flc riglif to overflow any Crown lands along fhe,
shore of flic Matfabitelhewan river and ifs la1ke expansions
and tributaries," I think this is not intcnded to derogate
from or inferfere wifl fthe inchoate t itie of the locatees
of mnîng dlaims; nor do I think that if wouild bc coin-
petent for the Crown to defeat this statut ory titie by any
lease.

1 left thfle question of danuages to fthe jury; and, while
they have awarded flic amount sworn to by the plaintiff
as liaving been expended upon flic property, 1 asked fhern
upon their retnrn if they intended to allow tlie items so
elaimed. They told nie that they did not; f lat they ha 'd
allowed flic saine amount, setting off flic value of the
dlaim, as a dlaim against thle exaggeration of the amornt
expended in flic statement put iii. They also explained
to, nie f lat fhey had nof included in the sum namned flic
value which fliey fixed for flic wood uponi fte fiooded
land. Thtis amount, at tlie figures *given by tIe jury-
forty cords per acre, 25 cents per cord, for the ýorty
floodcd aeres-would give an addifional sum of $800; so
flot thc damages would bc $3,627. 1 can sec no reasoix
why flic plaintiff should nof be allowed for flic tiniber.

The appeal to Divisional Court wa.s heard by JION'. SIR
(ILËNHOLME FALCONBRIDGE, C.J.K.B., lIoN. MR. JUSTmCP
BoRIToN.', and H«N. MRx. JUSTIC, ILDDELL.

Jas. Bicknell, K.C., and J. fi MiýeDougaîl, for fhe de-
fendants, appellants.

11- McKay, K.C., for flic plaintiff, respondent.


