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Theýre being no evidence in this case whichi ean be re-
garded as a saeguide, it remains for the Court te deternuine

thek qusion by onsideratioa of the tw o words themselves,
at tho- samne imie bearing in inid that the optical goods of
Plaintifsý and efndnt are very similar in appearance.

The genral1 rie is, thiat thcre tan be no infringeient
unIe.-ý tireý si a ity -o elese as to give risc to a reason-
ahie probaLbiIliy Of dcepi )ion: Bradbury v. Beeton, 39 L. J.
Ch- 57. This rpsto involves thic question, what degrce
of cure a.nd inltelHigýence should be exercised by probable pur-
chasers in order te guard against deception?...

tReferemice to Bradbury v. Bceton, supra; Adanis on
Trade( Màrký. oed. of 1874, 1). 107; Leatiier (»loth Coe. v.

AnieicanLeath lw C., il Jur. 517; Sei\e v. Pro-
v~ezn1-, L. R. i Chi. 196(; lBrowne, oni Nrae Mrks, p. 387;

Paârirdg4e v. Meneh. '2 Sai.Cl. R1. 6'2ý2; Payton v. Snclling,
IL R P. C. 17 F19011 A1. C. 308.1

T11- test theni, acerding to thcese authorities, is not
wheýther peroxîs of !css li[ani mîdiniau, itelligence or exercis-

mn~ les tmanerdnar caebut x he1Iher ordiîiary purchasers.
ezerismgordiarycare, are liable, because of the similarity

o! the twýo wor-ds, and(l ise of the gonds of plaintifis and de-
tendants,ý te) puIh-. ùsîe of detYîîidatits w hen desiring te

puehas tos f plainltifs ..

The or aire i-ertain]v net the sanie. Are they subsfian-
tially thie samie? 1 fait te sec any, resemablance bcteenY

Not only musti, ilere Uc a likeliiood cf dýceptie of or în-
a rchses using, ordlinary cae,. but ilhe persons mîust ha

tIàose hiavM-n some filiiiarîty withi a raemark, for oh-
viouaiy a peso wlîoIliy unaequaitedi(( witi ai trade mark ean-
neot b'. b.\iedU a coorable iiitation1.. .

In suipport of plimtiffs' contention it w'ais nrgezd thmat the
Nq- wre sîilar in the following respects: 1l. rTl1t thcy

ocdi bgin iandi end withI the sanie letters. 2. i hat tlîcy eae(h
oentaini the, saile numbei1r of letiers. 3. Thate they areý eaelh

~yhntdwordls. I. Thiat 1w theyl aehnd wit'h the letliers
o nY 5.That th wordsý areîmîlar in appearance. 6.

Thant th. ivords are si:mila.r in sound.

As to thei foujr rlrst mentioned pofints, it seems to, me
giiffi(ciet to ohev hat similaritv in detail is net the test.


