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of the costs ta the appetiants for two weeks, ta enabte the respondents ta carry in
their biul before the taxing-oficer, who, under the Ord. lxv., r. 27 (2i) (Ont.-
Rule 1204), had power to make the set-off. ~, t

EXSCtITOR-P AVMMNT TO LEGATrE WITH N.OM~E OF LIABILITY-LxoATitF., wlitN LIAEILE WO REV-ri

MdtRzntD VIOMAN, LIABILITY 0F, TO DE SLED--MARRFD~ WOMAN'S PROPRTY ACT, 1882 (4.5
& 46 VICT., c. 75), S, 1, S-S. 2- ... C. 132, 5. 3 (2).

Whittaker v. Kershaw, 45 Chy.D., 32o, deals with two interesting points.
First, the liability of a legatee to refund ta the personai representative; and

* second, the liability of a married wvonan ta be sued in respect of clainis flot
strictly arising out of contract. The facts of the case were as follows:. The h
defendauit, a niarried waman, xvas a residuary legatee. The executors handed

* over ta lier, as the residuary estate, the certificates of some shares flot fully paid bup, and also a sum in cash. Na transfer of the shares was made. Subsequently
a catI was mnade on the shares, the defendant refused to pay ; an action was then
brought against the executors in whose naine the shares stood, and they were b
compelled ta pay the cati, with costs of the action. They then applied ta the M
defendant ta recoup thein and she refused, and they thereupon appiied ta the t
court and abtained an order directing the sale of the shares, which failed to,
realise sufficient to pay the caits, and left a balance due the executors, to recaver
which the present action was brought. It was contended by the defendant that
she wvas not liable ta refund, because the executors had paid aver the ýcesidue0
with notice of the debt; and, atso, because the action would lie against a
married warnan, because it wvas nat founded on any contract made by her. As h
ta the first paint, the Court of Appeai (Cotton, Fry, and Bawen, L.JJ.) determinedt
that, thaugli where an executor inakes a payinent ta a legatee with notice af a
debt due by his testator lie cannot cali upon the iegatee ta refund an being
subsequently coznpeiied ta pay the debt., the same rute does not apply

* where the executor has merety notice of a iiability; and that notice of a fi
Iiability for catis is flot notice oî a debt, because no debt arises in re- g
spect of catis until the cati hau been duly made ; and, therefare, in '
the presert case the executors having notice of the liabiiity was no barn
&.0 their right ta recover Ac ta the other point, the court determine that thu q
liability of a married Ns nan ta be sued is nat restricted ta cases founded an ti

* contract or tort, but that the words "a married woman shall le capable of . uentering into and rendering herseif liable in respect of and ta the extent of lier a
separate praperty on any cantract, and of suing and being sued, either in con- t
tract o., in tart, or otherwise, in ail respects as if she were afe'ne sole," 45 & 46 it
Vict., c. 75, s. i, s.s. 2 (R.S.O., c. 132, s. 3 (2)>), render a niarried woman liable a

* La be sued for any cause af action for which a inan could be sued under sirnilar #~t]

circurnstances; and, furtherrnore, that lier tiability ta suit is nat barred because q
her separate praperty is subject ta a restraint against anticipation, aithough that ~'h
fact nay be an obstacle in the way af the plaintiff recovering on a judgment,,should.t
he obtain one. The Court of Appeai, thougli expressing some doubt on the. t)
point, hld that the riglit ta incdemnity extended ta the costs of the action against v
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