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ARCii»oLD v. TuE BUILDING ANt) LOAN
ASSOCIATION.

Alorgvg-Sir ,onths' notice of intention ta~
~ay~f aferdeftuu/t-Co'mtract as ta tipne-

Interest afier Maffurify.

T. borrowed mnoney froin defendants, and
gave a mnortgage on certain lands as secUrity,
with other securities as collateral, giv'ing a
second mortgage on the said lands te plaintiff.
lloth tnortgages being in def.tult, defcndants
agreed in writing with plaintifl' wh< heganl
foreclosure proceedings, that if he obtained a
final order, subject to their dlaim, they would
accept from him a new mortgage on the samne
ýroPertY for $15,000, payable in five years
from date of order, with interest at eiglht per
cent_ and that he %v'as " to have the privilege
of paying any part of the principal at an>'

tie"Upon payînent, as aforesaid, defend.
ants were to assign to plaintiff their niortgage
from T., and ailcollaterals. llai ntiff obtai ied
a final order, and gave defendants a inurtgage
dated 8th J anuary, 188 1, for the above afilounît,
payable nt the expiration of five years, %vith
interest at eight per cent., half yearly, 1'until
fully paid and satisfied." Trhe niottgagc pro-
vided, after payment, for the assigmnmcnt to
the plaintiff of the original securities, and had
a clau5,e that the mnortgagor ina>' at any tinie
pay off the whole or any part of the said
Si 5,coo, before the expiration of the said terni
of five years, and the said iinortgagees shall
accept paymient of an), surn that may be
paid to thcm b>' said mnortgagor on account of
the principal, and interest shall thenceforth
cease te grow due upon tlie soin se paicd."
After the expiration of five ycars plaintiff pnid
interest at the said rate on said suni until the
ist of January, 1887, and on the 22nd of March
following tendered defendant. the principal
.and intercst at the said rate up te that day,
and detnanded an assigriment of the original
rnortgage and securities. I>e(endants î'efused
te accept the saine, claiming that tîe), were
'entitled te six inonths' notice of the mnort-
gagor's intention te pa>', or te six n-onthsl in-
lerest in advance.

Ik/ed, AkmouR, C.J., dissenting,
1. That the mIle followed b>' courts of equity

in England that a înortgagor must, after de-
fault b>' bim in paynient ni the mone>' accord-
ing to the proviso in the inortgage deed, giv'e

the mortgagce six calendar ininthis' notice of
his intention ta pay off the mortgage, unless
the mortgagee has demanded or taken any
steps to compel payment, had the force of
law in Ontario.

2. That therc were no circunistances in the
present case te do away with its effect, the
provision for payment of the principal being
limiited to the five years within which plaintiff
had covenanted te pay the saine.

3. That after the expiration of fivc years
fromi the date of the mortgage thiere was ne
contract in force for the payment cf interest,
defendants could only claimr as damages coin-
pensatien for non-payinent cf principal at the
time stated, and that the measure of damages
should he the ordina-y value cf meney while
it wvas withheld, and during the currency of
the six mnonths' notice.

4. That in this case the defendants %vere
entitled te the six inonths' notice, and the ten-
der on the 22nd cf March, t887, ivas insuf-
fcient, and as ne evidence was given b>'
defendants as te the rate of interest after dIe-
fault, and evidence offered b>' plaintiff on the
point was refused at the trial, the legal rate cf
six per cent. %vould be taken as the measure
of daniages.
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I'LAT' Il. Ga.vqn TRvU'NK RAILWAi' CO.

_-Specit ircasacc- g in Chan:-
bers, Éùzwers and liscretion of.

Motion te disiniss defendants' appeal te
this court for wvant cf prosecution. The judg-
ment appealed frei (12 0. R. i119) was pro-
nounced on the 28th cf April, t886, and notice
cf appeal %vas given two weeks thereafter.
Securit>' Nas given at the end cf June, but the
draft appeal case was net s.-ent te the plaintifWs
solicitors tilI the 24th cf Septeniber follt,>wiing,
and did net reach them tilI the 27th' of SCP.
temiber. The period frein that date tili the
ist of Mfarch, t881, was occupied by corres-
pondence betwcen the solicitors for the parties
in an attcmpt to settle the appeal case, and at
the end of that period it becamne apparent that


