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an omission were made, the defendant would not iii every case
be prechided from setting up the oitted facts as a defence.

Rule 56 (5) allows a statement of defence onil-, whieh se(ts
up a "further or other answer to the plaintiff's claini." The
dlaimi here was for the balance due upon a writteil order for a
Davis generator. The defence wus based upon mnisreproesnta-.
tien. Upon eomparing the statements in the aflidavit with what
iras set Up in the statement of defence delivered by'% the djefen-
dant, no ground appeared for reversing the flnding of thc
Senior Judge that, the affidavit was sufficient te enable the
defendant to prove at the trial ail that he alleged iii the atate-
ment of defenee.

But the defendant had delivered a eouffterelaimi also. RZule
56 (5) deeüs flot give power iii so mnany irords te grant 1eave
te file a counterclaiin; and, in view ef the language of Rule
112, "statement of defence" in Rule 56 (5) does net invluclv
a counterdlaimi. The case of a defendaut to an action eoin,
ieneed by a specially endorsîed w,%rit desiring to euinterclaimi

where the plaintiff elects under Rule 56 (2) seemns te W. a
camus omisua; and iii such a case ne power is given te allu a
couniterclaimi te be pleaded.

A question as te the right of appeal was raised, but wax
answered by Smnith v. Trad(ers Bank (1905), Il 0.L-R. 24,
approved in -M. Br1ennen1 & Sons Malnufavituring Co. Litiitedu
Thomnpson (1915), ante 206.

The opinion wabz aise expremsedl that the Junior ugwu
net preeluded f romn making the order upon any grilundl uueh
as that the Senior Judge should have beent applivid w beai
lie iras seised of the ease-there iras ne difference bwenthe
powera of the tire Judges in that regard.

FÂA.coNBRID(il, ;M..Bsd LATCIMIVO, .,@ured

R-oixuNis, ).A., eoneurred lu the dlixnissml (if tht appeial, (11
the grôund that the order of the Junio~r Judge. havlnig beýen
made ex parte, could net b. supperted. and iram pi-reed met
amide: Josa v. Faîrgrieve (1914). 32 O.L.R. 11-d.

The learned Judge doubted whether the detendant vis
debarred by the lauguagr et Rule 56 frein ebtaining Ienve to
dt'liver a rotin wiclaimi.

Appeal dsic i~oi.


