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At fhis time Dr. Doolittie only had a very smail surn ini tho
banik to hie eredit; but 1 -have no doubt that if the cheque had
been accepted by Lea, Doolittie would have arranged for psy.
ment in sme way. But, as a niatter of subistance, (apart frorn
lovai), the cheque was hy no means the same as money.

Lea then sold the property to Mr. Ogilvie, representing the
Canadian Nortliern Railway, for sixty thousand dollars. It is
admitted thakt Ogilvie took with notice, and %as no higher posi-
tion than Lea himself.

Upon these facts 1 think the plaintiff fails. 1 do nlot think
there was any acceptance of the offer before it was withdrawn,
The option being- in fact without consideration and not under
&t'al was niothing more than a mere offer. The telephone con-
versation at 6.30 p.in. amounted to a withidrawal of the offer.
Up to that time there had been no acceptance.

Beyond this, I think that the offer could only lie accepted by
a cash payment of the suin stipulated for, and that this was a
condition precedent to the existence of any contractual relation-
ship: (Cueing v. Kniglit, 46 S.C.R. 555.

Mr. Johnston very foreibly eontends that Lea ouglit to lie
preeluided frein denying that there was an aceeptance of the
offer, liecause of his failutre to attend at the place arranged when
the contraet was to lie closed. 1 cannot follow this. Ttiere eau
be no eontract unless there is an offer aud an acceptance of that
offer. If there is a contract, then either party may--ss in Mac-
Kay v. Dick, 6 App. Cas. 251-by his conduct dispense with the
fulfihinent of the contract, aeording te its termes, by the other,
but Ro far as I eau find, it lias nowhere been auggested that one
who lias made an offer ean dispense with an aceeptance so as te
create a conitractual relationship. There would obviously lie
no mutuality.

Uipon a differeut ground I think also that the plaintiff fails.
Dr. Doolittie was an agent for sale. H1e had also the option re-
ferred to. fie was re-selling to Beer at an advance of two
giousand dollars 11e falsely stated to Lea that lie was selling
lit an advanee of four hundred dollars, In Bentley v. Naïsrith,
46 S.C.R. 477, it was held that where an agent hsd under the
ternis of hie employaient a right te himself heome the purehaser,
bc could net purchase until lie liai divested himelf of bis
éharacter as agent, and that to do s0 lie was bound to diselose
fill the knowledge lie had aequired as te, the probability of selling
at an inereased value; aud, a, fortîori lie must honestly disclose
the tacts withi relation to, any contract of re-sale whiei lie miayý
have already mnade.


