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From Armour, C.J.,i [Jan. 7.
OATMAN V. MICHIGAN CENTRAL RAILWAY COMPANY.

Fire-Railways-Negigesce- Onus eofproo/.

Iii an action against a railway campany, carrying on business under
legisiative sanction, ta recover damages resutting from a tire alleged ta
have been caused by a spark from an engine, the plaintiff must, in addition
to giving evidence fram which it may reasanably be inferred that the tire
was caused as alleged, also give some evidence of negligence on the part of
the defendants, e.g., in the construction or management, or want of repair
of the engine, and the anus is not upan the defendant ta prove that they
bave adapted and used with due care reasonable cantrivances ta avoid the
danger of lire.

*ludginent of ARmouR, C.J., reversed,
L. E hel/muth, andi D. W .aunders, for appe.llants. Citarles Mil/ar,

for respondent.

Froim Divisional Court.] [Jan- 7.
GLVRV. SOUTHzRN LoAN AND SAVIrN Îs COMPANY.

Execution creditors, though they probably cannot sel[ under their
writs the interest af their executian debtor in land subject ta mare than
one mortgage made hy him, are, nevertheless, encumbrancers upan that
interest, and upon the praceeds thereof in th.- event of a sale af the land
by a niortgagee, anxd entitled to payment thereaut accarding ta priority.

A rnortgagee who sells tht land Pnd pays off an encumbrancer who
holds, to his knowledge, collateral security, mnust take over that callateral
security for the benefit af subsequent encunibrar ers, including execution
creditors, and is liable ta them for the value thereof if he fails to do sa.

Judgment ai a Di visional Court, 31 O-R, 552; 36 C.L.J. z2q, affirmed,
MACLENNAN, J.A., dissenting.

Armnour, Q.C., and Farley, Q.C., for appellants. Aylesworili, Q.C.,
ani John Graze/ord, for respandents..

From Meredlith, J.1i LITTLEJOHN V. SaPER. tJazi. 7.
Landiord and tenant- Corpany- Assignments and pre/erenýes-

Forfeitiere- Waiver-Estoppl- at-enant-Su-leare.
1'he lessors ta a campany in a lease containing the usual provision as

ta forfeiture in the evtnt ai an assignment for the benefit of creditors by
the lessees, held ail the shares in the caîrpany except three. Trhe corn-
pany muade an assigninent under the Act, one lessor maving, and the ather
seconding, the resalution authorizing this ta be done, andi bath executing
the assigtiment as assenting creditars.

ffeld, per ARmouR, C. J. 0., and MACLENNAN, J. A., that the lessors
were estoppeti, under these circunistances, from taking ativantage of the


