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distinct assertion which is false, T think no
property can be claimed in it, or in other words,
the right to the exclusive use of it cannot be
maintained.”

When the case reached the House of Lords
the correctness of this doctrine was recognized
by Lord Cranworth, who said that the Jjustice
of the principle no one could doubt ; that it is
founded in honesty and good sense, and rests
on authority as well as on principle, although
the decision of the House was placed on an-
other ground.

The soundness of the doctrine declared by
the lord chancellor has been recognized in nu-
merous cases. Indeed, it is but an application
of the common maxim that he who seeks
equity must present himself in court with clean
bands. If his case discloses fraud or deception
or misrepresentation on his part, relicf there
will be denied. .

Long before the case cited was before the
courts, this doctrine was applicd when protec-
tion was sought in the use of trade-marks. In
Lidding v. How, 8 Sim. 477, which was before
Vice-Chancellor Shadwell in 1837, it appeared
that the complainant was engaged in selling a
mixed tea, composed of different kinds of black
tea, under the name of « Howqua’s Mixture.” in
packages having on three of their sides g print-
ed label with thos: words. The defendant
having sold tea under the same name, and in
packages with similar labels, the complainant
applied for an injunction to restrain him from
so doing. An ez parte injunction, granted in
the first instance, was dissolved, it appearing
that the complainant had made false statements
to the public as to the teas of which his mixture
was composed, and as to the mode in which
they were procured.
the vice-chancellor, «laid down by courts of

tract from vegetable balsamic productions ” of
Mexico, and was prepared from «an original
recipe of the learned J. F. VonBlumenbach, and
was recently presented to the proprietor by a
very near relation of that illustrious physiolo-
gist;” and the court therefore refused the in-
Jjunction, the Master of the Rolls holding that
in the face of such a misrepresentation, the
court would not interpose in the first instance,
citing with approval the decision in the case of
Pidding v. How.

In a case in the Superior Court in the city of
New York, Fetridge v. Wells, 4 Abb. Pr. 144,
this subject. was very elaborately and ably
treated by Chief Justice Duer. The plaintiff
there had purchased a recipe for making a cer-
tain cosmetic, which he sold under the name
of «The Balm of a Thousand Flowers.” The
defendants commenced the manufacture and
sale of a similar article, which they called
“ The Balm of Ten Thousand Flowers.” The
complainant, claiming the name used by him
as a trade-mark, brought suit to enjoin the de-
fendants in the alleged infringement upon his
tights, A temporary injunction was granted,
but afterward, upon the coming in of the proofs,
it was dissolved. It appeared that the main
ingredients of the compound were oil, ashes
and alcohol, and not an extract or distillation
from flowers. Instead of being a balm, the
compound was a soap. The court said it was
evident that the name was given to it and used
to deceive the public, to attract and impose
upon purchasers ; that no representation could
be more material than that of the ingredients
of a compound recommended and sold as a me-
decine : that there was none so likely to induce

; confidence in its use, and none, when false, that

“Ttis a clear rule,” said '
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equity, not to extend their protection to persons

whose case is not founded in truth.”

In Perry v. Truefitt, 6 Beav. 66, which was
before Lord Langdale, Master of the Rolls, in
1842, a similar ruling was had. There it ap-
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peared that one Leathart had invented a mix- ;
ture for the hair, the secret and recipe for mix-
ing which he had conveyed to the plaintiff, a '

hair-dresser and perfumer, who gave to the com-
position the name of “Medicated Mexican
Balm,” and sold it as “Perry’s Medicated Mexican
Balm.” The defendant, one Truefitt, a rival
hair-dresser and perfumer, commenced selling
a composition similar to that of plaintiff, in
bottles with labels closely resembling those
used by him. He designated his composition
and sold it as “Truefitt’s Medicated Mexican
Balm.” The plaintiff thereupon filed his bill,
alleging that the name or designation of « Me-
dicated Mexican Balm” had become of great
value to him as his trade-mark, and secking to
restrain the defendant from its use. It appeared
however that the plaintiff, in his adv: rtisements
to the public, had falsely set forth that the
composition wasg ¢« g highly concentrated ex-

would more probably be attended with injurious
consequences. And it also said : % Those who
come into a court of equity, seeking equity,
must come with pure hands and a pure con-
science. If they claim relief against the frauds
of others, they must themselves be free from
the imputation. If the sales made by the
plaintiff and his firm are effected, or sought to
be, by misrepresentation and falsehood, they
cannot be listened to when they complain that
by the fraudulent rivalry of others, their own
fraudulent profits are diminished. An exclusive
privilege for deceiving the public is assuredly
not one that a court of equity can be required
to aid or sanction. To do so would be to for-
feit its name and character!’ See also Seabury
v. Grosvenor, 14 Blatch. 262 ; Hobbs v. Francais,
19 How. Pr. 567; Connell v. Reed, 128 Mass.
477 ; Palmer v. Harris, 60 Penn. St. 156. .
The doctrine enunciated in all these cases is
founded in honesty and good sense ; it rcbukes
fraud and encourages fair dealing with the pub-
lic. In conformity with it, this case has no
standing before a court of equity. The decree
of the court below dismissing the bill must
therefore be affirmed; and it is so ordered.—28

. Albany Law Journal, 89.




