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Prayed that they might be declared to have
been the right owners of the rights and interest
8ranted under the license to Henry Atkinson in,
toand upon said lots 34, 35 and 36, and to have
been g oh the 17th of January, 1882 ; that the
letterg patent issued on said last mentioned date
Under the great seal of the province to defen-
dant, granting to him said lots, be declared to

Ve Leen obtained by fraud and imposition on
the part of defendant; that plaintifis be de-
clared to be the owners and proprietors of the
MWber on said several lots ; that a writ of
"‘“‘*’-Uhment issue, &c., to attach said timber ;
th“f defendant be ordered to deliver up to
Plaintiffy saiq timber, and in default to pay
$61200, &c.

Bya Petition presented to the judge in cham-
:"’e"‘ on the 11th January, plaintiffs alleged the
°regoing facts, and further that defendant had

“R guilty of fraud and imposition in obtaining

© 188ue of the location tickets in the name of
noe 8bove three persons, who were mere préte-
de'fm for himself, and who were at the time in
othenda.nt’s employ, one ag a bar-tender and the

©T8 in positions equally incompatible with
nan: of & bona fide scttler. That these parties
of g "fd Were used merely to cloak the designs
‘roe endant and to deceive the officers of the
for :"1; th_at the lots in question were only fit
that‘zﬂbermg purposes and not for cultivation;
¢fendant was busily engaged cutting the
tie';"t:]nnber on said lots,*had constructed shan-
Umbee'reon’ and had men engaged carrying on
one TIng operations, and had contracted with
o pi.names Maclaren to supply large quantities
petiti(? logs to be taken from these lots. The
T prayed that a sequustrator be appointed

© lots during the suit. The petition was

Nted Hence the appeal.

;I::_::.“NCE;_ J. The want of jurisdiction to
““Dpor:n thig appeal has been objected, and in
tab, of the jurisdiction, the case of The Heri-
€Curities Association v. Ruacine, 2 Legal
325, has been cited. In that case we un-
ic io:d the Court of Review upheld the juris-
sequestron the ground that the naming of a
m&nt, ator way in the nature of a final judg-

*d we concluded to follow that decision

X, a5 to the nomination, by C. C."1824 the

a %qu:ty » Bccording to circumstances, appoint
o judge :tor, and by C. C. P. 876 the Court
4y make the appointment, By C.C,

GWQ’
ersta

P. 1038, the suit to annul the letters patent
could be brought by any interested party, but
this was repealed by 32 Vic, e. 11, 5. 33,and
the suit must now be in the name of the Crown,
(Vide Pacaud § Rickaby, 1 Q. L. R. 245:
and Angers § Murray, 25 L. C. Jur. 208.) The
defendant now objects that, having title and
being in possession, the scquestrator should not
be appointed.  Pigeau, 2nd vol,, 345, says:
“Le séquestre ne peut &tre ordonné lorsque
lune des parties a titre ct lorsqu’elle est en
possession.” Laurent, vol, 27, Nos. 173 and 178,
approves of this doctrine.

The defendant further objects that the titles
invoked by plaintiffs, namely, the liceuses to
cut timber, do not give them any titlc to the
lands over which the sequestrator is appointed -
These titles give them at best the right to cut
timber on the lands. But the judgment orders
the defendant to give the sequestrator free pos-
session of the land and premises in question.
Seeing the title of the defendant, and that it
is not now attacked by the Crown, and may
never be, seeing all the circumstances of the
case, we think that the petition for the seques-
tration should have been rejected, and we
accordingly annul the order of the 11th January,
and dismiss the petition of plaintifis,

Judgment reversed.

T. . Foran, for plaintiff,

R. Laflamme, .C., counscl.

L. N. Champagne, tor defendaut.

J. R. Fleming, counscl.

SUPERIOR COURT.
MonrreaL, March 10, 1883,
Before Torrance, J.

Russery et al. v. MaxweLL et al.
Contract— Rescission for fuilure to comply with terms,
The plaintiffs in Montreal were bound by « contract

to puy Jor the yoods supplied by defendants in
Secotland  wpon receipt of invoice und bill of

lading.  They fuiled to pay for one lot until 15
Held, that

the defendants were justified in cancelling the

duys wfter receipt of bill of lading.

countruct.

This was an action of damages for breach of
contract, brought by a Montreal firm against a
Scotch firm.

There was no question as to the formation of
the contract and its partial fulfilment, or as to
its having been cancelled by the Scotch firm,



