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COUR SUPERIEURE, 186Y. Iff

r

MDtantft ont 6t6 assignds k reprendre riiutance ot ont 6t6 condamn^si lo fa^re
•

par divers jiigements.

Cesincidente ont longtemps retardfi iant la demand^ en d6claration de juge-
oient comtnun que la demande principale.

EnEn toutes les difficult^s f^ltant rfu dec^s ou du changement d'dfat de>
parties ayant 6t6 surmont^es, labi^ij/e a 6t6 plaid6e devant la Coqr Sup6rieuro
k, Montr6d, qui a rendu, lo 20 Mars 1867, le jug'ement suivant:

.
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-^ Smith, J.—This is a case which has been for a long timeiii litigation, for
.It stands now in the same position as it did in the yeaj, 1822, with the
exception only of reprises oTinstances which have taken place since th^t time.
The action was brought by Etienne, Marie and H616ne Dorion, as Heirs-at-law
of Jacques Dorion, in his lifetime a merchant of St. Eustache, against Charles
Dorion, Nathaniel Jones ^ and Horatio Gates, the d^laration alleging 'that
the Defendants had taken possession of theveetate of the deceased Jacques
Dorion, who died in 1821, without any legal authority for "so doing.
Jones and Gates set up, iu ^efense to the acfion, an olograph will of the deceas-
ed, bequeathing his estate t^ his brother Charles and his children, and appointing
them the executors. Chaises Dorion also sets up the will, and pleads ^ bequest
to himself and his childreR of the whole estate. The plaintiffs answer generally-'
that It IS not true. The case was submitted for Judgment in 1822, and-the Judg-
ment which the Court at Montreal then rendered was in 1824 reversed by the
Court of Appeals at Quebec It then went to the Privy Council, rfndUere both

"

the former judgments were reversed and the case sent back in order that the
children of Charles Dorion ipight be called in, as being interested in4he estate
and that the Judgment to be rendered should be common to tl\em. This has'
been accordingly done. The Plaintiffs cont«^ that as hteirs-at-law they are
seized of the estate and they demand an account. The Defendants on their
side say that they are the uriiversalOggatces, and are legally in possession and
that no account is due. It is a question of title. At the argument it was con-
tended that the will was bad, as being unintelligible, but this pretention was
abandoned. Secondly, it was contended that the legacy was of the usufruct onlv
»nd not en propriiU. The Defeftdants answei that it was a universal legacy, and
that It made no difference, so far <is this action was concerned, whether it was"
the^usufrucjonly or en propriite. On' examination of the will, we find that it
embraces the entire succession except the meuUes et efets. The Testator be-
queaths the jouissance de ses fonds et les revenus de torn ses argents to Charles
Donon and to his children bearing the name of Dorion. Was this a univA
legacy? I think it .^ I* was contended by the Plaintiffs that the estate '

could not pass without d<5/,Wa«.erfe%,. I think,however, the question is one
merely of tile^ The Defendante are in possession. Have they a good title inlawtothepn^rty? Does the will give them one ? This is the question raisedby the pleadings. The^stof 1801 gives a testator the absolute disposal of his
property. . '< *
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In my opinion, therefore, a will under this act is a good title. The old rule
y^fj^Umortsamt levif. Under this maxim it i. «.;h .h„. >),. k.:. ..i,..

,
u.

B^bert

Potkm.

Bte although he must give it up immediately afterwards to the legatee. Now
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