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Ix rE Dirrow's Trusts—Bagrker v. Prye.

{Chan. Cham.

where oue trustee only was originally appointed
the Court will appaint cune.— Re Roberts, 9 W.R.
758 ; Re Reyneault, 18 Jur. 238 ; and in Re Tem-
pest, 3 LR, Chy. Appeals, 485; § C. 35 L J. N.S,
Chy. 832, it is said that < the Court will regard
the wishes of a testator expressed or demon-
strated” in regard to the appoiatment of trus-
tees.

By consent o” parties cuncerned, a trustee will
be appointed wi aout a reference—In re Batters-
by's Trusls, 16 Jre. 900 ; Robdinson’s Trusts, 15
Jur. 1873 In re Punstall, 16 Jur. 645, 981; S.C.
4De G. & Sm. 421

The proposed trustee being a nominee of the
testator, the Court in appoioting him will be
merely giving effect to the testator's wishes angd
intentions, and therefore he will take all the
powers conferred by the wiil on the trustes
thereof for the time being; the decisions in
Igon v. Radenkurst, & Qr. £44, and Tripp v.
Martin, 9 Gr. 20, not being applicable to the
prasent case. :

Mowar, V. C.—1 think the petition and affida-
vits make cut & case for the appointment of new
trustees, but not of one trustee. The testator
2ad a right to appoint one if he chose; but when
it becomes neces-ary to apply to this Court for
58 appointment iu a case not provided for by the
testator, it is only under very special circum-
stances that the Court of Chancery will ba satis-
fied with one trustee. The circumstances here
sre not sufficient for this purpose. The peti-
tioners must therefore procure soother to be
associnted with Mr. Dillon, and, on proper affi-
davits of the fitoess of the trustee so proposed,
the two wiil be appointed. *

Upaon a consent by avother proposed trustes,
ond affidavits of fitness being filed, his Lordship
afterwards graated o fist for the order as prayed,
appeinting the two trustees proposed and vest-
ing the trust estates in them.

CHANCERY CHAMBERS.

(Reported by J. W. Frercaer, Esq., Sohic.tor)

DarEER V. Pux.

Prestice— Reeivor—In fants— Seliing up defence~—Act pleaded

by ancestor.

Where, after & docves, infants have been mado parties toe
suit by order of revivor, they stand in the same position
45 their ancestor, the deceased defondant, with regard to
the plaintiff, apd cannot be let in to set up & defenca to
the suit which their stor hag 'not pieaded, excopt
where actusl fraud or mistake have provented the ances-
tur frain pleading such defence. and rot under any cir-

t where the ¢ d debtor has been guilty of

great Yacties.
{Chambers, 1867.3
This was o commen mortgage suit 12 which
the decree, on defanlt in payment cf the gmount

found due by the Master, ordered & sale of the
wortgaged premises.

Default was made in payment by the defendants
B bill. A sale was attempted, but proved abor-
tie, for want of bidders.

* ‘(‘0 2 Sot. 8243 Re Tunstoll, 4 Do G. & Sm. 421; §.C. 15
Jur.45; Re Dickinzon’s Trusts, 1 Jur. N. 8. 724

The usual orider after abortive sale, directing
a subsequent acvuunt, sud in defautt of payment,
fareciosure, was made. :

The tiwae for payment under this order haviug
expired, an application was made on beli21f of the
defendants by bill for an extension of the time for
payment on the ususl grounds. The extension was
granted, but before the expiration thereof the suit
abated by the death of the defendant William
Pyne. The suit was revived ia the names of his
widow and children, rad & guardian ad litem was
appointed ta the said children, all of whom were
infants.

The amount found due by the Master's subse-
quent report not baving been paid, although
a considerable furtber extension of the time had
been given for that purpose by the plaintiff’s
solicitors, this was an application on notice to o
judge in Chambers for s final order of foreclosure
against all the defendants, including the incum-
broncers made parties in the Master’s office,
defanlt having been made by all the defendants.

The bill had been taken pro confesso against all
the defendants by bill,

8. I1. Blake, for the plaintiffs,

The piaintiffs are beyond a donbt cotitled to the
order as against all the defendants except those
added by reviver, anud as to those last-named
defendants it is submitted that they stood in
the same position as the deceased defendant
whom they represented in the sait, and that as
he could have had no better rights than his co-
defendants had he been living, baving in common
with them magde default, the plaintiffs are there-
fora entitled to an order foreclosing all the de-
fendants.

Hector Cameron, contra.

The widow claime a portion of the mortgaged
premises in question as being her separate estate,
aad the infants have such an interest in the same
as eutitles them to some cousideration. The Courc
favors infants, and it is sabmitted that the infant
defendents in thig suit ought to bhe let I to
answer on the merits, aud allowed fo set up
their rights in respect of the part of the equity
of redemption in which they bave an interest.
At all events, under the circumstances, he sab-
mitted that the Court should give them an oppor-
tunity of redeeming, or extend the time still
further for payment.

Tae Jupus’s SecrerTaRy.—The infants in this
suit stand in no better position than the deceased
defendant, their ancestor. I allow the billto be
taken pro confesso againat him. Further time has
been asked for by him in common with the other
defendants. The widow had ksown her rights,
if any, for years; the suit had been pesding for
some years; the pla ntiffs had been lenient, and
atorded the defendants every opportunity of
r. leeming. Unless actual fraud or mistake were
clearly proved, itistos late now to set up merits.
At oli events the deceased defendant has been
guilty of such gross laches that his representa-
tives cannot be afforded any relief of the descrip-
tion egked.

1 mast grant the final order of foreclosure.




