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Province of Mova Scotia.

SUPREME COURT.

Full Court.] RopaEr v. MINUDIE CoaL Co.  [Dee. 14, 1907.

Raitway company—Tolls for carriage of goods—Non-approval
of bylaw fizing rates—Right to recover- Tlaim of refund
disallowed—Reasonableness of rate—Amendment allowed to
raise question—New trial.

Action by plaintiff as liquidator of the Canada Coal and
Railway Co., for an amount claimed for car rental, ete. Defen-
dant pleaded by way of offset, a claim for re-payment of over-
charges for the carriage of coal made by the company in ligui- .
dation, 1

The evidence shewed that the Joggins Railway Company,
predecessors in title of the Canada Company, passed a by-law -
which was approved by the Governor in Council fixing the rate ‘
per ton for the carriage of coal over their line and that the
Canada Company subsequently passed a by-law increasing the
rate, and that the defendant company were charged toll as fixed
h; the latter by-law, although it had never received & sanction
of the Governor in Counecil, and they claimed to be entitled to
recover the ..ifference between the two amounts,

Held, 1. The by-law passed by the Joggins Company re-
lating to the tolls to he taken by that company was not a regula-
tion affecting the road and running with the property, and was
not binding upon their suceessors in title.

2. The Canada Company was not liable to refund moneys
paid to them for the carriage of goods simply beeause they had
failed to secure the approval of the Governor in Couneil to the
hy-law fixing the rates. The trial judge should, however, have
allowed an amendment applied for on the trial intended to raise
the question of the reasonableness of the rates taken, and that




