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Mr. Di' ,n, X.C., Manter-in..Chambers, (nlot reported) and Foxc
s.tar Co. (1900) A.C. 19.

W., A. Pergii-son, for p1aintiff. Blackatock, KOC., for defen-
dRnt.

(province of 1ROVA %cotfa.

SUREME COURT.

Pull Court.] RODGER V. MUIECOAL CO. [Dec. 14, 1907.

*Railuny conpaty-Tolls for cari4age of goods-Non-appro val
* of bi>#4aw fixinig rates-Right to recover- Sfilaim of refund
* disallowed-Reasonableness of rate-Amendînent allowed to

raiso qiteçiioitn-el triai.

Action by plaintiff as liquidator of the Canada C"oal and
1Rai]wiiy Co., for an amouiit elgimed for car rentai, etc. Defen-
daxft pleaded by way of offset, a dlaimi for re-paymient of over-
charges for thr carrdage of coal made by the company in liqi-
dation.

The evidence shewed that the Joggins Railway Company,
JIedecessors iu titie of the Canada Comnpany, passed a by-lav
which. was approved by the Governor in Council fixing the rate
per ton for the carrnage of coal over their line and that the
Canada Company gubseqliently passed a by-law increRsing the
rate, and that the defendant conipany were charged toil as; fxed
bh, the latter by-law, although it had neyer received a sanction
of the Governor in Council, and they claimed to be entitled to
recover the .i,,erence between the two amounts.

Hl'd, 1. Tie by-law passed by the Joggins Comtpany re-
laqting to the tolls to he taken by that company wag not; a regula-
tin affecting the road and running with the property, and was
iiot binding upon their suceessors in titie.

2. The Canada Comnpany was not liable ta refund moneys
paid ta them for the carrnage of gooda simply because they had
failed ta sectire the approval of the Governor in Council ta the
li,-law fixing the rates. The trial judge should, however, bave
ffllawed an amendment appiied for on the trial intended ta raise
the question of the reasonableness of the rates taken, and that


