
WJXVI'RITH V. FINKLEMAN.

ficial purchaser. deterrnined ta inake use of that fact to secure
soine addîtional advantage.

1 find as a fact that what took place on the 171h dmounted
ta a deliberate repuiation, on the part of Finikiran and his
solicitor of ail obligation to convey the lands i question and a
refusai so ta coflvey.

On the inorning of the l8th, there was an entir-ely unex-
pected, change of heart on the part of Finkhrnan ait Su,,iith.
They were then ready to convey. There w-as likewisc ai change
of heart and desire on the part of the purchaser. The eontract
having been repudiated and performance of it refused oni the
l7th, the purchaser claimed ta he entirely exoneratedl there-
from. The purchaser refused on the I8th ta carry out the i-on-
tract of which he sought performance on the 17th, mind hit also
iuaintained that Finmnan, having refused ta -oiive'v oni the
l7th, when he ougaht to have eonveyed, became liabl;e to revfund
the $1,000. This action is brought to reeover this sum. The
$500 was paid to Vanderwater, and I arn not concerned with it.

Firet as ta Smith. H1e acted as agent for Finkieman. lie
received the money as Finkieman's agent. When the money
was paid ta Smnith, it becanie and was Fîikiexan 's. If' tlwre je
a liability ta refund, that liability is Finkleman 's. 1, therefore,
think the action should be dismiesed as to Smith, but 1 would
nlot give him eosts, as 1 cannot sce that costs havet l>en in any
way inereased by bis presence.

Mr. Watson contends, first, that therv was no repuiaiition, of
the cantract on the 17th; that there was fi cntraet elosedl on
the I7th; time flot being of the essenice of auyarng et
that was made; and that, even if there was a repudliatî>i, thiere

ia rîght, where noa harm ie shewn to have heeni done, to re-
formi the contract.

I think this argument is based upon a fundamental, miscon-
ceptîon. Originally there was no contractual relationship be-
tween the parties ta this action. The plaintifT's lemitract wua
with Vanderwater; the defendant 's eontract was alsa with him;
but there was a paroi agreement hy whieh the efdatshould
eonvey ta the plaintiff on receipt fram the plaiiniff of the
balance due under the defendant's cantract with Vandierwater.
It was known that this wais under and in part perforimance of
a eontract between the plaintiff and Vanderwater. It was
known that time was of the essence of this contraet; and, when
the plaintiff faund himef unable to cazuplete thic contrae(t on
the lSth as he had undertaken, the new cntracet then mnade, ta
close on the I7th;»was a cantract that, 1 think, embodied in it by
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