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to ask, the jury to amplify or suippicmnent thiese answers. Thte
failure of the men in charge of the shunting train ta warn
is, 1 thiink, negligence of fellow servants, and imposes no
com mon law liability.

The plaintif! relies on the lack of arrangmnt~n whereby
w'arning would bo given, as constituting a defective systeni
iiiporting cominon law liability. Mr. MacMurcliy contends
w%-ith11 inuch f orce that upon the record it is not open to enter
ido thiis onquiry. R1e may be riglit in this, although para. 7
of the stateinent of claim xnay be read thus: " The' said Laul-
ilro (i.e-, the failure te give notice) was negligence for which
thie defendfant ('ompany are responsile;" and this may be
regarded as a sufficient allezation that the failure to givo
notice amnounted to something making the company hable
uit comamon law.

.I do not think it tan l>e regarded as adefect in the works,
waiys, etc.; and, rather than test the case tipen the narr,)w
gýriound of the pleader's allegatîon, I prefer to consîder thit,
situaitioni uponi the assumaptien that the fadîig of the jury
is properlyý before me for cansideration.

Tlhis being sa, I have arrive'd ait the view that this does
not censtitute cemumon law liability. The railway, as a rail-
way, was perfect. Thie system of operation as a railway was
entirely satisfacotory' . Thle work which wals undertaken
formred ne part orf the ge,(nerAl system. It was a more pioce
of work which, lid te lie under-taken on that particular oc-
ùasieni, quite qubsidiary, nlthiough, ancil1mmry, to the operation
of thev road; and ail work of thiat c1as8 was 'entrusted to agang, of labouring men unider a cm tntforeman. H1e had
thie righit to send them anywhere in the yard to, do any work

reurdte be done and thie particular mode of carrying eut
ant lindividual task wva- a inatter for which ho wus responsible.
Ifl he eught imself« to have stood guard ever those mon whilewr in luis position of peril, or if he ought to have taken
precauitions to se that ne qhunting was donc upon the track

w rethe men were lnetmally working, or if he englit to have
detailed mue of their nummer to watch for the rest wlien ho
Ilinmself was f al lcd te anether part of the yard, and àle failed
te dis,-harge these duties, this was the negligence cf a fellow
servant.

In no aspect of the case can I find comnion law liability.
Ini the event of any other Court being of a different

opinion, I would assess the damages at $1,500.


