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And, therefore, it is not conferred by the gift to, a legisiative
body of a power to make laws in reference to civil rights and the
administration of justice. . . . If the Imperial Parliament
rnay, and does, from time to tirne, thus interfere beyond its
praper legisiative functioi-s, that is by virtue of its universal
sovereignty. No derivative legislature may do so, unless specially
authorized in that behaif."

.The Suprerne Court of Canada, however, upon the question
being referred to it by the Governor-General in Council, held that
the legisiature of British Columbia could make rules to govern
the procedure of the Supreme Court of the Province in ai' civil
inatters, and could delegate this power to the Governor-General
in Council, and they also held that the provincial Act, 44 Vîct.,
c. i, was ini-a vires of the Legisiature of British Columbia.*.,
Their lordships, unfortunately, as has hitherto been usuial in such
cases, did flot give their reasons for this decision.t

However, in the recent British Columbia case of Burk v. Tuni-
sta1,4 Drake, J., seeins to have held that the provincial Act in
qitestion in that case, authorizing the appointment of Gold Corn-
mnissioners of Mining Courts, was ultra vires, not only because
the intended Gold Commissioners were, in effect, Superior Court
judges under another narne, but also because : - It is a preroga-
tive of the Crown to appoint ail judges, arîd such prerogative
cannot be taken away except by express words. This preroga.
tive has been delegated to the Governor-General, and thý.re is
nothirig in the Act taking this right away and vesting it in the
Lieutenant- Governor, " a view which, as wvill be more clearly seen

*See thte answers to te Supreme Court of Canada reported in the footnote ta the
report af the Thrasiter Casé, i B. C. (Irvingl, nt pp. 243-4 ; alsO Cals. Sup. Ct. Digest, at
P. 480.

t-But see now 545 Vict-, C. 25, s. 4 (D.). It tnay be here noted that in itis report
ta the Governor-(General of JuIy iotit, 1889, in regard ta a petition presented ta the
latter for the referenve or The jesuits' Estates Act to the Supreme Court af Canatit., sir
John Thompson, then Minister af justice, rpviews the différent precedents for sucit
refèrences, and also for 3imilar references, in England, by te Gavernnient ta the Judi.
cial Camntittee ari te Privy Council, arriving at the conclusion titat the abject andi
scape of the enactmrents allowing such references are 1'not ta ob,,-ain a seutlement, by titis
sutamary praceilure, of [egal questions even af grwa public intetest, or ta obtain an
adjudication upon private rig'ils, but solely ta obtain advice witicit is needed by thte
Crown in alfaira of administration." Titis report was published in ful! in tht Toronto
Empire for Augusti Z2th, 1889

«".2 1.C. (Hunier), at p. 14 018 90).


