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Reports.

The case of Canadian Cotlon Co, v, Parmalee,
13 P.R. 308, so far as it goes, is distinctly in the
appliants’ favour. See also Siwpson v. Chase,
14 P.R. 280, .

The conclusion appears to be that, in view
of the facts of this case, it is brought within the
scope and intention of Rule g35: * That wher-
ever equitable execution is obtainable (and an
appointment of a receiver is in that nature) the
moneys can be garnisheed, provided they
arise out of trust or contract ; that as the debtor
would be satisfied by a money payment, a right
arises to move for an attaching order.”

I therafore refuse an order for a receiver, but
the applicants can take an order attaching gro
tanfo, to the amount of plaintifi’s debt and costs,
the legacy in question in the administrators’
hands, payable on realization of the estate ; the
plaintiff's costs of this application, including
the administrators’ costs {which he is to pay
and add to his own), to be taxed and added to
his judgment debt and other costs.

IRF LAND.
COURT OF APPEAL.

DELANY v, THE DUBLIN UNITED TRAMWAY
COMBANY.

Contributory negligence — Vivhts and dutics
af tramear conductors — Intoxicated fpersons
crtering a [ramicay th motion are trespassers.

[26 Irish L.T, Rep. 122,

‘The plaintiff, in a state of intoxication, at-
temptad to enter the defendant’s tramcar when
in motion, He got on the lower step, sustain-
ing himself in that posit.on by holding the up-
right bar, The conductor intercepted his fur-
ther ingress  The plainiiff, continving to hold
the bar, was dragged a distance of three yards;
he feil to the road, and incurred sericus injuries
1o his spine, The evidence for the plaintiff and
that for the defendant wa. directly opposed as
to whether the conductor pushed the plaintiff,
thereby causing him to have no support for his
feet, and also as to whether, when the con-
ductor first resisted the effort of the plaintiff to
enter the car, the plaintiff had not got both his
feet on the step. An action for negligence

causing damage, estimated at £3,000, brought |

by Delany, resulted in a disagreement of the
jury. A new writ of sunmons having boen
issued, a second trial was held, and at the con-

iclusion of his summing-up the judge put the

following issues: (1) Did the plaintiff get on-
the step of the tramear? (2) 1£so,did the con- .
ductor remove him? - (3) Was there negligence
on the part of the conductor in the mannerin
which he removed the plaintiff under the ¢ir-
cumstances that existed? (4) I s0, were the

_plaintifi's injuries caused thereny? {g) Conld

the plantiff, by the exercise of reasonable care
on his part, have avoided the consequences of
the occurrence? These questions were all
answered in favour of the plaintiff, and the
damages were assessed at £5o00, Judgment
was entered for the plaintif. The defendants
obtained a conditional order to set aside the
verdict, on the ground that the judge ought to
have directed a verdict for the company, or, in
the alternative, for a new trial. This order was
set aside by the Exchequer iivision. From
this decision the defendants appealed.

Adams, Q.C. (with him O'Skaughnessy, Q.C.,
and Harrington, M.P.), for the plaintiff.

Walker, Q.C. (with him The AMacdermott,
Q.C., and Jokn Gordon), for the defendants.
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BarRry, L.J.: It is said that it was the
plaintiffs own misconduct that was the primary
cause of the injuries ; well, that applies to every
case of contributory negligence, The law as
to repelung trespass is very clear. A man is
justified in using force in defence of his person
or property, subject to the rule that the force
employed to repel trespass must be propor-
tionate to the injury anticipated from the tres-
pass. The question here is, was it for a jury to
say whether the conductor, by pushing a
drunken man off t1  step of the tramcar—the
car being in motion —to the road on his back,
was acting reasonably and properly? If a
drunken fellow got ap to the roof of the car,
would the conductor e justified in flinging him
off 2 Tuke the case of astowaway—would the




