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[His Lordship, after stating the facts, said—]
Had the fire come to the plaintiff’s house through
the negligeuce of the defendants? It think it
had. There were heaps of dry rummage on the
bank : directly afier one of the company’s engines
passed, which emitted sparks, the heaps werc on
fire, and the fire spread to the plaintiff’s houre.
There is. therefore, evidence that the fire origin-
ated in that way. The circumstance of the house
being distant 500 yards has nothing to do with
that. I consider that the sparks falling on the
heap was the cause of the fire,

CHANNEL, B.—The only question here is whe-
ther thers was avny evidence to show that the
fire originated from a spark falling on the heaps.
I think there was. As I think that is so, it isno
excuse for the company to say that the damage
was greater than they anticipated.

Bracknurn, J.—I agree with the judgment of
Channell, B. If I alone had to decido this mat-
ter T should require before giving judgment to
have some doubts removed. 1 think, however,
that there was evidence to go to the jury. I
guard myself however from saying that such a
verdict might not be sot aside, since, in the ease
of Vaughan v. 2'aff Vale Railway Company, 8
W. R. 549, it was decided tbat a railway com-
pany are not responsible for an accidental firo
caused by a spark falling from one of their en-
gines upon premises adjoining the railway, if
they have taken every precsution that science
has suggested to prevent injury. But it was
held that they were linble if they were guilty of
some negligence in fact. But negligence cannot
be implied from the mere employment of locomo-
tive engines, as the use of them is permitted by
the Legislature.

I agree entirely with that, and that the com-
pany Las s duty cast on them 1o use sll reason-
ahle care to prevent any fire arising from the use
of the engines. Dut is there any evidence here
that the company uniotentionally omitted to do
that which a reasonable person would have done?
To answer that question, we must look at what
# reasonnble man might anticipate or expect.
Could any mau giving a reasonsble considerstion
as would regulate reasonable men under the
circumstances, have anticipated that the fire
would bave spread beyond the fence. I have
no doubt that if a railway company were to
strew the banks with dry grass in ‘s highly in-
flammable condition, and that there was no
boundary to their property, by wall or otherwise,
and that o spark from nn engine set the grass
on fire, aud that hizhly inflammable property
was situated next to their property, and that the
fire destroyed the ncigbbouring property, that
the compnauy would be guilty of negligence. My
doubt, however, is, without having more care-
fally considered the evidence, whether the fire
was caused by the burning of the rummage, or
whether it was not causged by the bedge, on
account of the dryness of the season, being
bighly inflammable, catching fire. If the hedge
had been green, as it usually i3, it would have
prevented the fire extending beyond the com-
pany’s premises. What caused the damage,
therefore, was, I rather think, the unusual state
of the hedge. It is here that I doubt whether
there was any evidence or negligence, or, that

the company would reasonably anticipate that
damage would arise from the grass burning.
When the line was mads the company could an-
ticirate that the grass would oatch fire, but then
in ordinary weather they would snticipate that
the fire would not reach beyoud the hedge. 1If
there had been s stone wall in the place of the
fence the fire wou!d not have occurred. I hardly

* think that during this seven weeks of dry weather

the company was guilty of negligence in not re-
moving the hedge and building a stone wall,

1 quite agree with Channel, B., that when once
the company had set fire negligently to the nd-
joining premises it is no answer to say that the
damage was greater than could reasomably be
expected. If a person accidentally injures ano-~
ther he must pay for the igjury, according. to
the position of the party injured. If a railway
company negligently kills a passenger, they
‘might be bound to pay one million; and it would
be no answer te say that they expeoted poor and
not rich people to travel by the train.

Picorr, B.—I have no doubt in this case. I
agree with the judgment of Keating, J., in the
court below, and by whom the case was tried.
There wzs some evidence of negligence consider-
ing the extrnordinary dryness of the season, and
the faot that the company knew that the engines
must nessarily emit sparks. I think they were
guilty of negligence in leaving heaps of ram-
mage on the banks until they became highly
inflammable. It was a question for the jury if
the fire arose in that way. I think there was
evidence from which they might fairly conclude
that it did  When thoe fire once reached the field
it epread in two directions; it was stopped in
one direction, and it ran across the field towards

| the plaintiff's house in the other direction.

Nothing, I think, happened bat what the cora-
puny might rensonably anticipate from leaving
the heaps on the bank.

Lusa, J.—The fire arose from sparks sitting
fire to the heaps, the dryness of the seuson and
the wind caused it to spread to the hedge. The
more likely that the banks and heaps of cuttings
were to catch five, the more careful the company
ought to have been in taking precautions against
such st accident.

BraMwsLr, B., concurred.
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PROBATE.

rickeTT v. Fignp (Wintiams & MAXErBacE
Iutervening.)

Lust Codicil—Proof of fochem wad crecution.

In prepounding a copy of u iost cadicil, it was proved by
A. & B. that such a'paper bal existed, and by C, & D.,
the alleged attesting witng 3, thatl they had signed
some paper for the dere hut were unable to say
whether it was testumentary or not.  The Court held
that in the absence of proof identifying the paper known
to A. & B., with that sizoed by C. & D., there was not
sufficient proof of the firetion and execution of the codi-
cil, and refused probate.

[19 W. R, 232.]
Charles Lone Crickett, Inte of Regent.squure,
Gray's-inn-road, died on 16th of Qctober, 1869.
His surviving issue consisted of one son. Charles
Tomkins Crickett, and two daughters, Mra. Field



