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A COLLAPSED CASE.

The dd and o r' te . collap of
the Times case was a surprise to:the’pub-
lio, and must have filled the hearts of the
Gavernment and their supporters with
dismay. No one could imagine that the
case of the Times was built on so unsub-
stantial a foundation. It was natural to
suppose that statements made with such
confidence, and which related to subjects
of such very great importance, would be
based on . something stronger and more
reliable than the unsupported assertions
of traitors and spies, who were known to
be doubly foresworn. Who would think
that men of business—men who had been
entrusted with the direction of a great
newspaper which had become a . national
institution, would be so wanting in ordi-
nary prudence as to risk its reputation
and a very great portion of its means on
the mere word of men who must have
been perjurers and unfaithful to the trust
reposed in them when they sold them the
information and the documents on which
they relied to prove their case. Every
one takes the evidence of a traitorand a
spy with' distrust. ~Unless it is confirmed
by the testimony of honest men whose
word cannot be deubted, and by circum-
stances which cannot lie it is simply
worthless. Yet it was on the evidence of
men -of the ~worst- character and
no other that the managers of

the Times depended to prove the
authorship of the letters alleged
to have been written at the instance of
Mr. Parnell and signed by him. - A little
enquiry must have shown the managers of
the Times that Pigott was not a man to
be believed en his oath, and that Le
Caron had broken so many oaths that he
would have no scruple in breaking one
more. What any shrewdman might have
expected came to pass. The witnesses
with such a black record could not stand
the test of cross-examination, Their test-
imony made no impression on the public
mind and the witness on whom they
placed the most reliance broke completely
down. One cannot but feel sympathy
with the managers of the Times. =~ Their
discomfiture is complete and they will
have, no floubt, to"pay heavily for their
rashness and want of discernment.
No one but'the most unreasoning partisan
supposes for a moment that the British
Government is resgonsible for the folly of
the Times, They will in fact be great
sufferers by its failure to. prove its case
against Parnell and his associates. They
will have to suffer severely for having
placed confidence in the discretion and
judgment of the managers of that paper.
But it is useless to speculate on the con-
sequences, near and remote, of this gigan-
tic fiasco of the Thunderer.
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A NATION TRANSFORMED.

The people of Japan have shown in the
clearest way that they appreciate the ad-
vantage of western civilization. A few
years ago they appeared to be an ignorant
people, scarcely more than half civilized.
They were heathens, too, and it seemed
that they had a strong antipathy to every
form of Christianity. All that is changed
now. The Japanese have proved them-
selves to be the least conservative people
in the world. They evidently have no
veneration for anything that i8 old be-
cause it is'old. When they are convinced
that the new is better than the old they
adopt the new without a moment’s hesita-
tion. The ruling class has studied the
civilization of Europe and America.
They find that in many respects the insti-
tutions, political and  social,” of those
continents are better than their own, and
they have transplanted them to Japan
wholesale. It is some time since they
have, to 'quite a considerable extent,
adopted the costume of the west and the
east, Their own flowing  garments
were more . graceful than - the
tight - fitting, inartistic
the European and the American, but
they, without a scruple or a regret, sacri-
ficed grace and beauty to utility. The
native dress of the Japanese ladies, par-
ticlarly, is said to be infinitely more pic-
turesque than the fashionable garb of a
Paris belle, and they know how to wear
it 'so as to set'off their charms to the
greatest ‘advantage, but in the higher cir-

~_cles the more besutiful dress was discard-
ed and clothes which do .not suit their
style of beauty and which they do mnot
know how to wear, adopted. Visitors to
Japan deplere this change and declare
that the ladies Who retain the native cos-
tame are greatly more charming than
those who appear in the borrowed plumes
of the foreigner. The army of Japan has
been organized and drilled after the Euro-
pean model, and so has its navy.  The
Inst and greatest change is the re-organiz-
ation of the government of the country.
The Japanese have adopted a ready-made
constitution. The whole framework of
government has been re-organized. ~ The
government provided for them is a consti-
tutional one, that of Germany, it is said,
being taken as the pattern. The Mikado
is still to be the head of the Government,
but he is to be a very different ruler
from the Mikado of former times.” He
is to be assisted in governing the
nation, by a Houseof Peers, some of the
members of which are to be nominated
and hereditary, while othersare to be
elected, and & House of Commons of three
‘hundred members. The popular chamber
is ‘to be elected by men over twenty-
five years old who. pay twenty-five dollars
in taxes. Religious liberty, freedom of
speech, and the right of public meeting
are to be secured. ' This new constitation
is principally the work of Count Ito, who

has been studying the political institutions
of Burope and America for many years
pest.  How far the ‘people of the country |:

clothes of] minion and the administrati

was neoeienfyinordetﬁo teach the people
how to use the free institutions which
they gained so slowly, and for which
many of them paid so high a price in suf-
fering and in blood. * It will be interest-
ing to observe what use the Japanese will
make of the freedom that has been, so to
speak, thrust upon‘them. They have had
no political education. They have not’
paid the price of freedom. Will they
demonstrate to the world that a free na-

tion can be born in_& day; that there isa
people who can adapt themselves to new
political conditions as easily as a man can
adapt himself to a new coat or a new
pair of pants? The experiment is an in-
teresting one, and it is greatly to be
hoped that it will prove a brilliant suc-

cess.
—_——

SOMEWHAT PRESUMPTUOUS.

Mr. H. H. Cook, M. P., is one of our
Canadian public men who have 8o high an
opinion of their. ability that they think
that they can do their own work and after
it is done help the legislators of the
mother country to do theirs. They con-
sider that they are capable of giving ad-
vice to Gladstone or Salisbury or any
other statesman who may happen to be at
the head of the British Gevernment.
They take upon themselves fo do this
when capable critics in Canada believe
that there is & great deal of room for im-
provement in the way in which they do
their own proper work. -Mr. Cook is by
no means distinguished for ability. He
is not to be found in the first or the sec-
ond or even the third rank of Canadian
public men. He is a big man physically,
but the size of his intellect is not in pro-
portion. to the size of his body. Heisa
good-natured, bluff person possessed of
some natural shrewdness but he is much
more at home in a lumberman’s shanty
than in the Halls of Legislation. His
warmest admirers smile at the idea of Mr.
Herman H. Cook taking upon himself to
offer advice to the Government of Great
Britain or to censure its action on what is
admitted the most difficult question
that British statesmen have ever had ito
deal with. But this consideration does
not deter Mr. Coock. He rushes in where
the ablest and most distinguished men in
the British Empire fear to tread.
He has, cut and dried and ready to pro-
duce at any moment, a resolution the sub-
ject matter of which is Home Rule for
Ireland. He has the modesty to expect
that the Parliament of the Dominion will
censure the Government of Great Britain
for not having extended Home Rule to
Ireland, and . accused it of having sub-

Majesty’s subjects in Ireland. -These are
his words: *‘That this House has learned
with profound regret that no measure of
Home Rule has yet been introduced; but
that the rights and liberties of Her
Majesty’s subjects in Ireland have been

-| subverted by the Coercion Bill of 1887.”

‘When the Parliament of the Deminion of
Canada, on the motion of Mr. H. H.
Oook, undertakes to pass this vote of
censure on.the Parliament of Great Brit-
ain it will be pretty mearly time for Can-
adians te become independent or t0 trans-
fer their allegiance to some other coun-

| try. As:a piece of ignorant presumption

this resolution of the. ponderous Cook is
unique, and if there are ten men in the
House of Commons so lost to
all sense of political - decency as
to.vote for it we would despair of our
country. Perhaps Herman H. has ney-
er heard of the snub which the Canadian
Parliament received at “the handsof Mr.
Gladstone when it transmitted ‘to the
Government of Great Britain a resolution
on the Home Rule guestion not. one
thousandth part as impudent and as offen-
sive as this which he has placed on the
notice paper of the Hoiise of Commons.
Earl Kimberly’s (Mr. Gladstone’s secreta-
vy for the colonies) despateh acknowledg-
ing the receipt of the resolution contained
the following paragraph:

*‘Her Majesty will always be -glad to
receive the advice of the. Parliament of
Oamdeonallmntteunhhngwthe Do-

verted. the rights and liberties of Her,

OOLD COMFORT.

Our neighbors the Americans, since
their little misunderstanding with Ger-
many, are turning their attention te their
means of defence in case of invasion.
Their harbors and sea-board cities would
be in immediate danger. What chance
would they have of preserving them from
destruction ? They have in commission
the Texas, the Dolphin, the Boston, the
Atlanta and the Chicago, fine ships,
all of them. Besides these they have
five swift 4000 ton steel cruisers of
the Charleston type nearly completed.
Then there are ten first-class men-of-war,
including one armored vessel of 7300 tons
and two of 5000 tons in course of con-
struction or actually afloat. They have
the monitors too, which they think would
be useful for harbor defense. There is
also a bill before Congress to add fifteen
more fast cruisers to the navy. Then
they have sea coast guns which throw
a nine foot shell containing 600 pounds of
dynamite. If one of these shells should
strike an enemy’s vessel, let it be ever so
big and strong, it would smash it to
smithereens. ~Cataloguing their means of | ;
defence in this way only shows how very
weak and defenceless they are. The
greater and most formidable part of thigfcy
force would not be immediately available,
and the énemy’s ships could desttoy or
very greatly damage every sea-board city
without coming within range of these dyna-
mite guns. The truth is that our neigh-
bors have ' neither ships nor guns that
could offer any effective resistance to a
first-class naval power. It would  suffer

dreadfully in the first months of a war|?

with such & power. ‘‘The Battle of the
Swash,” though a fiction, shows forcibly
the harm that such an enemy could do
with almost perfect impunity. One Am-
erican ' journal'  seeing = how  weak
the United , States is, and = looking |
round for some means of meeting Ger-
many if the Samoan difficulty should
lead' to war, gives it as its conviction that
Great Britain would not allow Germnny
to destroy the American seaboard cities.
It calculates that blood being thicker than
water, Great Britain, if she saw the|¢
.United States coast threatened by a for-
midable German fleet would interpose to
prevent the destruction of some of the

finest cities in the world, whose inhabi- | the

tants are ‘mainly of British origin, and
who speak the English language. There
may be something in this specylation, but

the fact that citizens of the United States |

in view of an invasion by a powerful
European power

one would be apt to -consider if he heard
nothing but the boasts and threats of the

be
fidently look to Great
Britain' as ‘an ally, proves that the two |h
kindred - nations are not so far apart as |

‘SUPREME COURT OF B. C.

(Before Mr, Justice Gray.)
JupemenT, March 2, 1889,—Her Majesty's
Attorney General for the Province of
British Columbis, Plaintiff vs. The
Canadian Pacific . Railway ' Company,
Donald A. Smith, Wm. C. Van Horne
and Sanford Flemmg Defendants:
Mr Justice Gray.—The importance of
e principleinvolved, the high standing of
the itigating parties, and the large pecu-
nmry amount at stake in this cause, render
it certain that whatever may be m} deeis-
ion, an appeal will be taken, from court to
court to the highest court of the em-
pire. I shall therefore deem it necessary
to express my conclusions as briefly as
possible, consistently with clearness.

On the 26th November, 1885, the Cana-
dian Pacific Railway Compnny. with the
three defendants as sureties, executed a
bond to Her Majesty the Queen for the
sum of §2560,000. The oondxtion of the
bond was that the Com should reall
and truly perform an rve all an
singular the terms and oondmone of an
agreement made on the 23rd of Febru-
ary, 1885, between the Queen as repre-
sented by the Chief Commissibner of
Lands and Works of ithe Province of
British Columbia of the one part, and the
said Comfeny of the other. As set out
on the pleadings, the agreement is as fol-

mens made the 23rd d.ly of l'ebrn
twnn Her Maj

ﬁ:mﬂa,

mmhoner dn mdwu the
Provinoe of British

and the Canadian y
‘hereinafter referred mﬂ'the lnld of

the other part.

“Whereas the Government of the Dominlnn
of Canuda. hnve declared and ted Port
Moodynsthe ‘Weste: rnurmlnnl of the Can-

“And W‘hereu lt ie in the intemt the Pro-
emnded vm%ly
and Coai

to mot elﬁhmy

hat the terminal worhho nni doeks
1 be erected there sy

"An ‘Whereas etotht.lonn relating to such
extension have Mme time ‘been be-
tween the said Chief Commissioner and the
said Compmy which have resulted in the

ment hereinafter contain

‘Now THIS AGREEMENT WITNESSETH that
e v S e
8 om; erel y COovY t an

Bl‘ MAiBStyi and successors in manner

“l. The dCompen nhellextend the. main
line of the Cnnadinn Rn.ﬂwu to. Coal
Harbor and Engl shall forever-here-

after ]
of t.hemml ine of .&Jp m °m%m

way and operate it 1y,

*“2, Such ext.enni::wmngbelhnn fully and -com-
pletely made on or befare the Slst day of De-
oembor 1886,

34

of th Pacific Bail

be established h t.he immediale

H&rbor and ¥Knglish Bay and uj
whlch ila to be granted in pursuanceof this
‘4. The company shall erect and maintain
the terminal worknhops and the other terminal
;tmcturgel wofbkﬁ){iotckam and aquipmtgnw as a.re

roper and sui e for eweswm rmin:
Canadian Pacific in the im:
vicinity of Coal Harbor English Bay and
such workshops struomme‘ﬂooks and _equip-
ments shall be commenced forthwith pm
cuted to completion with reuonable ce
and so as to proyide facilities
traffic on. the through line by t,he al.ltnh

“5. The survey of the line of, extension
1{ and plﬁuoud ted M
an

ok

Anti-British faction and the loud but m

harmless roaring of the tail twisters. But
there is no prospect of American means
of defence being put to the test.
oneis‘going to war about Samoa.

Re SRR 0y

THE SCHOOL REPORT.

We have received the Seventeenth An-

No bﬂmntlon six theusan:

an oontemhwwee-

elin 3
nexed by the colour 1&
mm save and exoept

A hem-hnubaexupudout f such gran
two and ane-half aores of the, la.ndotG

et g %%"J'n e s oy i
sou! e O

lec mdby 7 Commlasionts ut. any. thie

not. fﬁthn.n two mmt-hs after the nr'ey

nual School Report of the Public Sehools
of British, Columbis, 1887-1888.. It is
quite a bulky volume and contains much {e:
‘valuable information. It shows that edu-
cation is in a vigorous cendition in the
province. - The schools are increasing in
numbers, and it appears to be the object

of the Government to place the means of |

obtaining a good elementary education
within the reach of every child in. the
province. :The total number of pupils
enrolled during the year was 6,372, an in-
creage of 1,027, or about 20 per cent.
over. the number on. the roll in 1886.
This is ‘agood showing.  Twenty per
cent. for one ‘year is & very large increase.

The daily attendande was 3,093 46, or not | pany agreed

quite a half of those enrolled. This does
not :look well for either teachers or
parents, or perhaps both ; 48.54 per cent.
of those on’ the rolls is altogether too
small a;proportion.

:Cnl? orcph.a and t.he neld nom mwm to l;ho

e o ‘to the land
as J on
be subjeetfor its

by t.bew:ﬂ Gh%lef «Col Al
rene' such lease terms
of” m&tmembod!ed in lla’werwvﬂm by
the nud Chief Com: Richard ¥
pan; d datedotth?ﬂrlldl otsl“‘:rnnry 35,
nn

“O.y The grant shall nlsoy -oettonéh

hts if a.nyumy legally exl.lt

“10. The grant shall be madeu;
{)ﬁ.ny entering into a bond to Her,.
ns;rovad of by d

ol two h\mdmd u.n
conditioned ‘for

least,
the Company of all and dTn
conditions herein contain

”#u’.*‘n‘::

b from Port M
By a comparative
statement. we seo that last year's:daily at- | poin

tendance is lower than it has been for the ity

last sixteen years. The Superintendent |!

- of its
affairs; but with respect to- the questions

referred to in the Address Her Majesty

ts for the d in_the average | sum
attendance by ‘‘the unusually severe
th during part of the winter

will, in accordance with- the ;constituti
of this country, have to the advice
of the Imperial Parliament and Ministers
to whom all matters relating to the Unit-
ed Kingdom exclusively appertain.”

Here the Parlisment’of Canada is told
in official language to mind its own busi-
ness. The snub was severe and it must
be admitted that it was well-deserved.
Why should the Parliament of Canada
go out of its way to pronounce a sweeping
copdemnation on the Parliament and the
Government of Great Britain. . The spec-
tacle is a most unseemly one and it is as
‘futile as it is improper. It is not'to be]
supposed that the Government of Great
' Britain will change its Irigh- policy at the
bidding of a body which is not responsible
for the "good gove nt of Ireland,
which indeed, *has nothing to.do du-eouy
bor indirectly with: the mnn-gemenﬁ of |
Irish affairs. k

Of course everyone knows - what s at
the bottom of Mr.; Cook’s condemnation
of the course which the British Parlia-
ment has seen fit to pursue towards
Ireland:, He is fishing for votes and
he looks upon this as a cheap way of se-

curing them. If it were not for a desire

to catch or to retain the  Irish vete Mr
Cook would not dream of asking the Do«
minion  Parliament to - stultify itself by
pronouncing a condemnation. of a policy
on which honest and patriotic, .men in
Great Britain are divided. = Real sym-
pathy with Ireland and intelligent 'ap-
proval of the policy of Home Rule  have
nothing to do with these resolutions.
They: are neither more nor less than bids
for v unmsy attempts to draw the
wool over the eyes of | Irishmen; . .«:Men
vote for them who never in theirdives

ve & oent to further the cause. of . Home
a hundred dolhn fmh oue

approve of the change, or whether or not | th

_they are in a position to appreciate and
benefit lry their mnew  institutions,
we have ' po means ' of

knowing.
Thepoliﬁml condition into which Japan |
has, it may bouxd.luped with -a single |’
‘bound other nations’ have arrived at by |,

slow and painful steps. 'l!lt-guof the
. ‘weést sy that the duaplme

session, as well as by the fact
that ocontagious diseases, especially in-
cident to children prevailed.in nearly all | &
the districts.” “But he seems to have a
suspicion that there have ' been "other

causes at work to keep the children out of me?‘c";

school for he says ‘‘there are school dis-
tricts in which there is shown & marked
indifference as‘to the record of the s¢hools
in regard to the average daily attendance
maintained. It is to be hoped that. the
current year will show an improvement, for
the- inhabitants of this ‘province enjoy
great educational advantages and it will
be & great reproach to them if they donot
live up. te-their pledges.:. Theimnnnt ex-
pended on education last year- msus -
879, divided as follows: ! Edmﬁe&mer
$99,902;. Land and Works Depertmen\s,

$13,777. Thisis a very large sum and in |*
proportien to the population we venture |

to say a larger sum than is paid for the

same purpose by any province in the Do-
minion.

province is 99, There are 38 high schools,
9 graded lohoqln 4 ward schools and 83
common;; schools.  Seven new - schools

were established in the province last|

- “The ' total nnmber of schools in the mﬁ

nnd
ﬁiée%:me onorbéﬁon m&m
operate l,nl

ounbetm dnllt.hm

dehe hereof bo l’mﬁ execnuhxe?

ﬁyoﬂx esty and upon lu cxenﬂm vpon
yitlhellbemnlmlwodmmnﬂ

ner.

“In WITNESS WHEREOF the o8 hdw
hereunto set their seals on the day and year.
first above written.

Signed Sealed and delivered by the within
named Wm, Smithe, in thepresence of PAUL-

US AMILIUS IRVING.

‘WM. SMITHE, (x.l.l

THE CANADIAN Fmvm Rainway Co.,
(Signed). per Gxo

{u.r R.R.00. }
- o &3?«'3'-”

1t is then all

were made by the Governmenit of British

‘ment—but that the Oompany d!

carry out its agreement.. ~Thy
tionlandthe claim are in the fo

year. The districts were Donald, Eng- paar

lish,

Kensington . Mountain, Rooky |:

Point, Tolmie and  Vietoria West. . Five 2S00 Tas

new sehool houses were erected and addi-
tions made to three. The number of

'teachers on the permaaent staff last yesr | e *Fa

was 124. | This, year there are 133 be-
sides three monitors. = The inspector
speaks highly of .the way in which the

schools are. conducted. ' He says, “‘As ,n;'> .

rule the teachers employed in' the schools’

visited were hbonn; with good ruuhl. X

charge  of

Mmy b £
fqrtieﬁqtﬁm have _lhmmEo con-

n

: | s
kiq wo& and that

grite
dmppmm Wm ghly.
o one th:::ftg‘

w-. very im

mudh to i
3 umidmthnuhth

e the pleadings and ‘by the clelmu‘rexl'i'l it

. in which it may be

"theOPR.houmudod

maintain
e ey S

that the granta of land |
Columbis in sooo:dmee with the edgroe- 1

I December, 1886, " if

'n’n. &

mdstaudmhhammmh*hd ‘me ' -right o ‘tand

: viththmh Thetthqa,minw
“Wwi&hthefpr:r' H
'_ﬁkiidlmtom

ly set: forth as follows:

Charles G Major,

mmdoommywmw
vem:;tlwm&'n mﬂ.lltdl in ‘favor of
on Ifavor
=i Biels bl S i
t.fd'?u?l?mwm ti.me
day of August, 1886, the said
lnodthe’uldn .
Afterwards wwit.onﬂle Jth ot&
oember.lsaan mb ht

cmrto
! horeof - whery
C. Maaor wn:"%nuﬂ &n@ﬂumgd
Railway OCom w ‘endants,
order ot t.hep;:greme Court of British Coe-

lumbia was reversed, and thereupon the de-
lied tor and obtained emoll

mentioned
‘harles

by the orders o!
gnilt.y of &ny delsyor n

l.dqxpon the d!uo
proceeeded with all

mﬁ mﬂglny.“nnd the E.‘ﬁ m‘r
od and in operation on the day . of
The plaintiff m reply, ‘after Jaﬁng
issue- a8 to the other n the
t Ah thOind 5 s to ﬁhg 9th,
10th, 11th and 12th upon the grounds !

““That non-performance of . -
or delay in performing a contr mn\iot
be excused or defe by setting up the
order or injunction of a Court of Justice.

“And on other grounds mﬁiownt in
law to sustain this demurrer.”

It is contended by the_defend
time is not of the of the
but whether it be so or not is not now a
matter of discussion. . Nor are sny of the
other questions that might arise asto
breaches of the terms an co'ddmonn of
the contract. The whole enquiry now
before us is limited to the single point set
forth in the demurrer.

If the language of the demurrer be con-
strued literally, ‘we have the question
broadly brought up—Whether the order.
of a court of competent jurisdiction over
the persons and subject matter under con-
$his | sideration is to be obeyed or not,. -and
shall the party obeying suffer for his obedi-
ence. Hewever it is just to Mr. Wnl.wn,
the learned counsel for the Crown, to say
that he disavows so strict a copstruction.
He admits the order must be obeyed, but
contends the ¢« party  must
pay the damage resulting from his
obedience in consequence of not having
m his contract guarded against the oon-

c% which prevented its &rﬂ
ance. Practically as applied ,to fwﬁl
in this case, as set forth and admitted  in

t thnt

tract,

in this: Was the Canadian Pacific
.way Company, in their ment  with
“lthe Government of British 'Columbia
bound to guard againat errors or misinter-
pretations by the eat British Columbia:
court in applying the law to the road un:!

- | der construction, and to stipulate that

they would perform their_contract, unless.
the court erroneonsly and in violation of
law interfered with them.

The defendants may strictly eonl:qnd
that a pleader must be bound by “the lan-
guage he deliberately puts on record ina
gause, but in-a matter of this gravity, I
shall treat the -question in its | elb
aepect Take it:

— 4# to the n of bedxenpe
znd —As to such obedience operating
as & protection.

It is stated on the pl&dmg- and ad-

- | mitted by the demurrer, that: n-; 4 ¥
ing orders and mjunefmumod by this]C e 1 ¥
er1 court and served upon the Company, were

Y

r order of the court-must be o
is shown

i{injustice.”
{ing of the - maxim, *‘An act of the. court

vases | if he obeys

iy. | cause they @id not go on.

w
statement of defence are then W’TMMMMUM by Parlmnent mﬂx nnple

wers necessary for that purpose.
% 50 Thw a#ys) whether the Bnhgh

lumpbis court-was wrong or not is not
the qmb“ ;! . In":British Columbia the
ed until it} t!

to be wrong, and we did obey it.

§  If obedience does not protect, what is
v the use of obedience ?

"Obndmnoe t0'the “law in Bs executive

willnotworka wreng.” Thisisone
of the oldest prindiplesknown for guidance
inthe administration of justice, for, as re-
marked by the whole  court in the Count-

:| o8s of ‘Rutland’s case (6 Rep. 53) nearly

three cenituries ago, otherwise ! ‘by color of
law andi justice, they thereby do against
law and justice, and so make law and jus-
ti¢e.-the-author- and. cause of wrong and
And: in 12 C. B. 415, speak-

-shall : prejudice: no -man,” Creswell, J A
observes: ‘It is founded

power, ~ In ﬂng
the Corpomhon ‘of ord)
‘a8 &‘t nhown it ‘'was' not/ the ‘order of the

‘whicly' prevented :the' ‘corporation
iron penewing the lease; but the fact that
ei‘ had no power to make such a lease

In the second or &‘ment case ‘the Court
of British ' Colum!| by ‘a m]oney,
stopped the Company! from going’ on wit!

the performance of their :contract, whel
it lnd full and ample power and and was
carrying out their contract. 1t is-conclu-
give that the company 'had  that' power,
because the injunctions were set ‘aside on
on the very. ground that they had,.and

the work thereupon was resumed and. was
completed. Criticism as to whether the
Court of British Columbia was in error or
not is idle. - The constitutional tribunal|in
to settle that %bmt has deoxded that the
British Odlum ia Court was'in'error, and
that decisi acquiesced in.

n
and good sense and affords a safe and cer-
gulde for the ‘administration of the
y way of illustration, the court
ondnrl a man- not to do a thing, punishes
him by fineand imprisonment if he does
it or attempts to do it, and fhen
the order and  does' not
do it, adjudges him liable to a heavy
pmalty for failing to do it. To common
sense - that appears queer ; yet, that
is éxactly this case: The Supreme
‘Court of British Columbia by a majority
y | of its judges, ordered the Company under
pun of fine and imprisonment mnot to go
on with the work of extending that road
to Coal Harbour and English Bay, and now
the same court is asked to adjudge a
beavy penalty against the Company be-
The proposi-
tion is so startling on the face of it that
the learned ‘counsel for the plaintiffs
e:ﬁ.ia it and says: ‘‘You ought to have
ded against such a contingency by a
-ﬁi‘puhtxon in your contract.” A stipula-
tion inst a misinterpretation of the
law by the highest judicial department to
which the administration of the law in the
country is committed, and erect the con-
tractor mterested into a_tribunal to over-
ride all law; because under the constitu-
tion what that judicial department ad-
judges to be law must be regarded as
hw and obeyed until it is reversed. by a
her constitutional authority.

t is somewhat singular that since law
has been known in England no instance of
such a stipulation can be found. In the
countless courts of the United States and
the British colonies = throughout the
world where the principles of English law
govern the tration of justice, no
case has been cited where such a stipula-
tion was ever made, nor a case been
cited where it'was even deemed necessary
that a prudent man -in forming a contract
should so protect himself.

The necessity of obedience is admitted.
In-all the cases cited by Mr. Wilson, and
he'has been _unequalled in his search,
not one case as already has been observed
can be found where such a stipulation as
above mentioned was included.

The plaintiff’s strong position is, that
hhen' ts under an agreement made be-
tween themselves and the Company are
affected by a judicial mistake in proceed-
ings to which they were no party. That
is simply one of the incidents which must
happen in all countries where law is de-
clared by the authorities appointed for
that purpose, ~when. the adjudication
ofeml.ee in rem as well as in personam.

ere tho’ the proceedings were between
other patties, the order operated in rem,
which -was the subject” matter of the con-
‘tract between the . plaintiff and the com-

because it stopped the construction

of tge road; and’ under the constitution
and in accordance with public - policy
thereis no remedy against a court or
Judge who conscientiously discharging a
Eg takes an erroneous view of law.
any other than a court of competent

ion - interfered and stopped the

work, then such stoppage would not have
relieved the defendants of their Liability
to the plaintiffs, for the defendants would
| have their remedy over against. the wrong
yrevented  their carry-
(g out their contract with _ the
tiffs, but where the order stopping

the sole and only cause which - prev
the Company completing theu contract
within the specified time pn.
And it is equally stated nndadxmt gint
f! these orders were reversed by the Supm me.
Court of Canada, that the injunctions.
were consequently dissolved and the pim
‘tract then forthwith completed. No oblm-
queimon arises, and view;it in any tht |

ed it-comes back
Bo;‘ and simply to. the point

not

uen rformance protect the Oompuny‘l
* the ground, it is this:

The defendants for a'good: eonnd 8
tion on the 23rd of Fel ,' 18855 n-
tracted with the Gnvemment of Bri

Columbia to complete the extennon oj

English
the terminus upon theland ;
Government **on or -before ‘the Sht ol
December, 1886.”

tember, 1886, sundry owners of

on the line of route, obtained from..

e Court of British. Colum '§ia,,

junctions forbiding the Oompny gpm on

with the work over their lain

foundthec they had nolegal righ ght mq&dqn
ﬂﬂ‘ were taken from bhm;qﬂppom

roper tribunal in the Proy

};;ve em set ntughe; gut were d

a majority o udges and the. in-

junctions confirmed. s bl
From this, dismissal appeal was:

taken to the Swpreme Court - of . Gmldly

with the work.
It cannot for & ‘moment be’

|ithere was any delay mbheelortto sat’

aside these orders, or that the work would | new
not have been. | oomplehed by the 81stiof

the ‘com,
bevn‘ dlovr'od to go ‘on. ‘The mdem

‘them were set

mnem, the Goverasientiof Brité
Oegmnbn, say" Ipdofenmw‘ﬂYm

unds.of the mm

in <law

that obedience and the subbe- |

| During the progressof the work, in*ﬁ‘he-
months of June, July, August: and

nndonthe'{thDeoﬂmb&lmM

from the 76h -of Decemborto'tis 16%| ¢
_ of ay, 18 1887, five montlu)ﬁhrwo? 'was'

the work comes from a court of compe-
tent jurisdiotion, it cannot be held in law
to do a-wrong to any one. Every one
‘must obey:thelaw and for such obedience
will be protected.

-1 Fhe~ cases cited- by Mr. Wilson (given
below)‘un‘y be divided ' into two classes.
1st. ~Wherethe validity of the sgreemene

The Bnntford cue, therefore, . has
very little bearing and is of mo authority
whatever to show that obedience to the:
order of a court of competent jurisdiction
is'not a justification.

The case of Marcus & Co. vs. The
Credit Lyonnaise. London Agency, A.
1884, Vol. I, 50 Law Times, 194, brings
up  the queetnon whether what forei,
law recognizes as & “*‘vis majore’ is ‘to
incorporated into an English contract so
3s to relieve from. performance, but is ap-
{:hcable in the present ¢ase only as cit-

ng an observation of Lord Ellenborough
where he says the-rulelaid down in Par-
adene vs. Jane hasoften: been
in courts of law as.a sound one—i. e.,
‘‘thatavhen the party by his own contract
creates a duty or charge upon himself he
uboundtomekew igood; tf he may, not-
wi ding any accident: by inevitable
necessity, because. he might have pro-
vided against it by his contract.”

Kirk vs. Gibbs et al., 1st Hurst & Nor-
man, 810; Speuce- et nl vs'Chadwick, 16
L.R:N. S 2., B., 213; Barker va.: Hodg
eon,3Mare & S., 267; are simply as to
the effect of formgn law and foreign opo-
rations or not ex g non-
performance of a contract' made in Eng-
land, unless properly guarded against in
the contmt.

In all these oases ordinary  prudence
could have foreseen or provided against the
contmgenclu, which’ prevented the ‘pexr-
for of ' the tracts: made, and
therefore might_have : been  in...general
terms stipulated against, -because they
were more or less incident to the busi-}
ness, the subject matter of ' the’ eontmt
but 1o 0ne e into & cont % in this
e 'y is bound to te.  that |the
lugheec coyrt in the provmoe will makean
erroneous decision in law and stipulate
against it. Such a thing never was eard
of. And, siugularto say, inone of the
cases cxted by the learned : counsel Mr,
Wilson—DBaillie vs. De Grespigney, 38 L.
J., N.S., Q.B. 98—this view 1s mostf
happﬂy expreued

It 'was a case where the owner of hnd
had contiapted with his lessee for himself
and his that he would. not - erect
during the term buildings in_front of the
demised premises. A railway company,i
under compulsory  powers of their
special act, took possession of the land in
front, and put - up  buildings most
objectionable to the lessee. The
lessee, therefore, sued = the ' lessor
upon the covenant he’had made for him
solf and his assigns, ‘‘Held that the: de- |
fendant was not liable as the Railway
Cempany could not be taken to be assigns
within the’ contemplation of the parties
to the covenant, and it made no difference
whether the Gompeuy were required 'or
empowered to take the land. The plaint-
iff therefore was one of a class of persons
injured by the construction of the

o | that the Company should havea period
of equal duration tothe time so eliminated
to complete their contract, or even a
reasonable time further, if the delay so
improperly caused rendered that furt.her
time necessary. The doctrine of “‘nunc
pro- tunc” comes in, snd what might and
ougl\t to have been done then can be done

Tt is possible to ive anything
more /disastrous to & country than to es-
tablish the doctrine that a man may be
ished by fine and imprisonment if he
3 not obey and then afterwards by a
vy penalty because he does obey the
-order of the highest court of justice in
the Province. It would be better that
courts should be done away with and
govemment by representative institutions
the country-abolished.

The: proposition that in a contract a
man-must protect himself by stipulations
against the- errors of such a court is
equally unfounded in law and unsustained
by authority.  Such @& proposition as ap-
plicable to such a court never was heard
of before, and the more important does
the necessity of giving weight to the
principle that protestion follows obedience

.| to the order of such & court become, from

the fact that no refhedy ever, lies against
the party who obtained the order, if
fairly obtained in furtherance of what
he conceived his legal rights. “‘Nullus
videtur dolo facere qui jure suo sutitur."”
The whole ditliculty arises from the mis-
construction of the court om a point of
law, and for that no man is punishable—
certainly not the judge, for 'pubhc policy
does not hold him to be infallible, or re-
quire him to becosie an insurer; certainly
not the party, who obeys, because he has
done what the law requires him to do.
The plaintiffs in this particular instance,
perhaps, belong - to that clasa ‘zeferred to
in er-vs, De Crespiguey; for. whom
the legislature has not. deemed it neces-
sary to- provide any particular compen-
sation.

There is yet another peint on which I
am called upon to express an opinion.
"The demurrer is to - the 9th, 10th, 1lth
and 12th paragraphs of the statement of
defense.  The_three first state the facts
that certain injunctions or restrmmng or-
‘ders were obtained from the courts in B.
0., forbidding the defendants to ' proceed
with. the work of construction; that they
appealed to:the Supreme Court of Cana-
da, which reversed the said orders, and
thereupon defendants_applied and ob-
tained a dissolution of the injunctions;
und the 12th states shat the defendants
were  prevented solely by those orders
from compleéting the work in aocordance
‘with their agreement.

The demurrer as stated is to the ‘whole
four, and simply asserts: that ‘‘non per-
formance of a contract cabnot be excused
or defended by setting up éhe order or in-
Junctlou of a court of justice.” Strictly

‘speaking that would be limited to the
ch, but the plaintiffs counsel contends
.that en the paragraph in the demurrer
“and on other grounds sufficient under
the law to sustain the demurrer,” and on
‘the authority of rule 183, viz: *‘It (the
| demurrer) shall state some grounds in law
for the demarrer, but the party demur-
ring shall not on the argument of the de-
murrer be limited to the ground so stat-
ed,” he is' now at liberty to take the ob-
jection, ‘that the  four paragraphs - de-
murred to do not. state that the restrain-
ing orders or injunctions there mentioned
were obtained without any collusion of the
defendants with the plaiutiffs in those pro-
ceedings, which was necessary to have

stated.

pla
hvognndoubh wheth-
was lnben&ed to

for whom the Leguhtuxo had pronded no
compensation.
In deliveri tbe judgment of ‘the conrt
Mr; Justice: en says: We have
firét to consider what is
parties have entered into. _There can be
no doubt that & man may by an absolute
contract bind “to perform ' things
which subsequently  become impossible,
or to pay damages -for their  nonperform-
anee, and thmoomtncmn is to be. put
3uahﬁed under ir wltr
‘or might have been antici
against in the contract, or. whm tbo i
possibility arises from the act; or .defas
of the promissor. But when the event i
of such a character that it carnhot redse
ably be mppoud to have bmm the conie

3

‘eovenant the|:

so dangerous & Nnty in plead-
ing;and onithe Wt expressed my-
lslf ptrongly  that effect. 1. do not,
~deem it y to refuse his

raising the point, “for lavernl reasons.

1st.—1f it was necessary to !mveremed
i e : 1by . plyiog thet th
ve brought it up ‘repl: t those
orders were obtained
fered the defendant nn opportunity of
taking' issue on'the fact.

2nd.—A collusion :between two parties
to obtain from a :court.sn order which
would release one of them. from- the ful-
fillment of an obligation, or the peymenh
of a sum of money . to a MM
one of the two had ‘agreed o pay, And
‘which without such  order .would be
‘bound to pay, is of itself . a “criminal  of-
fence, and a grave confempt of court,

F&' i

to be performed comes in question; 2ndly
where a'matter of foreign law-arises.
*On the: Lat, the case on which he main-
relies, is Wade vs. the Corpoeration of
rsntford 19 :UC. Q. B*, 207. That case
nmplym The Corponhon of Brant-
“{ ford being the trustees of ' certain lands,
made a'lease of a lot in: the town:to the
‘plaintiff for 10 years 'with a covenant for

| renewsl atthe expiration of th&t time for

another-10 years, and im pon the
lenses the condition of building & hﬁme of

{'oertain dimensions on the lot within -the

ﬁnt’ iyear: ' The lessee went on'and
hhehoue, id the rent and at the
expiration of/ the verm asked for his re-
Prlknewal. In the meantime the mha.bm.nh
d the tmm, finding that the lot in
had: . been ' granted and

for unnket place; - applied 'to

‘court-to’ rent any renewal: and ito
have: the buildings - removed. (The eourt
‘made the order forbidding the renewal,
The corporation-refused to renew and the
%0 | buildings were taken down. -The plaintiff
then sued upon' the covenant 'in the lease | be
{ifor remewal and for damages. The corpor-.
}ation wet up the oxders of the court for-
then!| bidding the renewal. ' It was held that
' was no answer.
-first instance did ‘that which it had no
bright to'do and ‘which it pught to have

¢ honltrhdxmnghnoio,ﬂutu lease
| to  private individual land dedioated  for'| f

» market: place'and a public: purpose, and
to: ﬁvmem ‘that lunsep for ‘ten
-ye.n ore; it must dam-
‘for ‘breach of contract. ™

L.m'ﬂuﬁmtk ;tobe«notedhereubhst

hvony \Nr bo renew it. It was|:

iatanice, much less to-renew it. Therefore
to mtotjnlnfy their refusal to re-

the order of the court pre-
them was a positive untruth, and

had '?ﬂﬁnottheesuuoft.he breach of con-

M

AS O bhotpphuhon of e'het authority

to thie present case, observe:

’liq.‘ ' On- the 234 Febmry, 1885,
gentract to extend the road

; that outhe 7th of
i ou: Mb(r *h M mrbonr md English Bay was

of British | be

umhnend the Onulmn Pacific Rail-
y, that company had full and

to' build and complete that | ¢

an
’ h ﬂnbludno T
MCIII luc t or (-]
m -could g:y pnm

< the court wnich prevent- | ds
‘d&ﬂmwﬂumdmy inherent
of power to make the lease in the first in-

! 4 4

when tha oontrect was
they will not be “held bound by 8¢
eral words, which though
enougrl; to mel:hde pon?b:‘ln n}tﬁ‘
with reference to the 1ty o)

h - afterwards'

ticular contingency whic
pened. Itison this pmmgle that cﬁ:

cuse the breach of a contract.- s,/ in
fact, an inaccurate expression, ' beca
where it is an answer to & complaint of
an alleged breach  ‘of contract that the
wrong done’ or left undone was 6. by
act of God. umosntu,tlnhtwn
not within the contract,”

Parsons on Contracts;
same idea in fewer’ wozdl—"fg““‘;gr

gie by ths o ?God—-&a; ‘

e ach 4
whtd{ could not poucbh{ attri W
promiser—and this impossibility w.
‘among the pro mwu
man should have fonm
mdad for, it lhbnldnsn this

a sufficiens defence.

’I!heoorpomhonmhhe"

Moreom-, ‘whena eourt’ of ‘oomp
jurisdiction’decides an adb b0 b.
 must be taken and
until the decision is MM
§uohtwn from Parsons at 874

0 man in the oonmuniv oould:

otbmn: tbove

over-

(act of God is in some ' cases said . to ex-.

mdﬂutthe defendnh m enhﬁled to

ﬁfm.z amm@

‘punishable by both fine and - imprison-
'ment, and no party in a civil action de-

|fending - his rights < is bound to: al-
{lege ' that  he .

has ~ mot : been
ilty of a crime. .1t must be
against him before he is called
upon to deny it.

According to ourcode of plendmg a
defendant is only bound to deny the facts
alleged against him. Collusion is.a fact,
and was not nlleged against him. A
be inferred, .it must be

ehnged.

Srdly. 'The facts: stated in the 8th; 10th
nud 11th paragraphs show there ‘was no
collusion, because the efforts:c of the dden-
danta to get rid of - the restraining orders
and injunctions and their success in so do-

would meutralize the veryobject for
iwhich such a collusion would 'be- éntered

been

tbo mbo.pmely,hoobh\nulwf ixomdu-

the obligation they owed to .the
and without such ob;eot the al-

eolhmonum
lio ithe

b Mwm#yof theeuatom-e
:__Mmt.ldemdent ence that it is not

sustainable
I ‘have ‘confined tothe

Wy

’;v;’u_l!l&n' RL
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