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Thle corupany did not appear at the trial, and judgment was
directed to be entered against it for the f ull amount of the plain-
tiff's claim, and against Milis for the amount of the April and
May commnissions, $619.28, with costs.

The appeal was heard by MiEREDiTHr, C.J.O., MACLARETq,
MAGEE, HODINwS, and FERGiusoN, JJ.A.

D. L McCarthy, K.C., for the appellant.
J. L. Killoran, for the plaintiff, respondent.

Mý'ERE1)1T1, C.J.O., reading the judgmnent of the Court, said
that the appellant attacked the finding of fact and contended
that, assumning the alleged promise to have been made, it was a
promise to answer for the debt of another, and, not being in
writing 11nd the Statute of Frauds being set up, could not be en-
forved.

Where a liability on the part of a third person exists or is con-
templated, thev promise fails within the statute: De Colyar on
Guaranties, 2nid ed., p. 70.

When the' ap-pellant's promise was made, as found by the
trial JugnoV only was it conternplated that the company
should be liable to pay the commissions for April and May, but it
wa-S acu llyable to pay them, and the written contract by
whiVih it WZIS Lgreed Vo payN themn was executed at the time the
promnise of thev appellant was made, and the two things fornied
par, uf the s;aine transaction. In bringing this action, the re-
.spondeitt treated te company, as well as the appellant, as being
hiable- Vo hinm for te comsinandhad obtained judgment
againi9.t the- comnpany for the amnount of thein.

Lakviiaii v. Mfoultstephen (1874), L.R. 7 H.L. 17, distin-

11, was dlotibtftil whether Vite finding of fact was fully supported
by the vîene but, assumning that, it was, the plaintiff could

seodagainst te appellant.
The appeal should be allowed with costs and the action as

igain.st, the appellant dismissed wîth costs.


