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annual migration when they pass over
certain parts of Canada and the United
States, as indeed the terms of the said
Convention prove. Actually, if we refer
to the Convention itself, we may read in
the preamble as follows:

“Whereas certain species of birds pass
in the course of their annual migrations,
certain parts of Canada and the United
States, and whereas a great number of these
spemes have an important value from the
pomt of view of food, or for the destruc-
tion of insects which harm the forests and
fodder plants as well as farming crops both
in Canada and in the United States, and
that these species are in danger to be exter-
minated because of lack of adequate pro-
tection during the hatching season or while
they go to their reproduction grounds or
on coming back therefrom. 2

Thus the regulations adopted by virtue
of the above said Convention and the Cana-
dian Act itself show very clearly that it
concerns birds which are killed or captured
within the limits determined by that law.

It is enough to read article 4 of the said
Act in which it is enacted that the Gover-
nor-in-Council may establish such regula-
tions as may be deemed suitable to protect
the migratory birds which are considered
as game birds, migratory insectivorous birds
and migratory birds not considered as
game birds which stzay (“inhabit”, accord-
ing to the English text) in Canada during
the total or part of the year.

Also it is enough to read Article VI of
the Convention. Regulation No. 17 of the
said Act which was cited by the prosecu-
tion, has no applicati(m to the present case.
On the contrary, in this regulation there
is no concern about importation which is
the case in hand, but there is a specific
prohibition to export these migratory birds
from one province to the other and to the
United States.

Article VI of the Convention
even clearer than our own Act.
whart it says:

“The high contracting Powers agree to
prohibit, save for scientific purposes or for
propagation, the expedition, or the expor-
tation of migratory birds or their eggs
from one State or from one province to
another, during the time of prohibition
established by the State or the province.
They also agree to prohibit international
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traffic in these birds or in their eggs, cap-
tured, killed, taken or to expedite them at
any time, contrary to the laws of the State
or the province in which such birds or eggs
have been captured, killed, taken or ex-
ported. Containers in which are packed
migratory birds or parts thereof or eggs
of such migratory birds, transported or
offered for transport, from the Dominion
of Canada to the United States or from the
United States to Canada, must bear the
name and address of the exporter and a
cémplete description of the contents, w rit-
ten on the outside of the container”.

Now in our case it concerns a bird im-
ported from France, a dead bird which
was stuffed, as the evidence of the prosecu-
tion and the defence shows.

If the claim of the prosecution were to
be maintained, it would have been necessary
to come to the conclusion among other
things, that a woman from Europe, for
instance, coming to Canada in an outfit
comprising in her dress one of those birds
or a part of one of them, as defined in sub-
paras. (¢) and (d) of article 3 of ‘the ‘Act,
could be arrested on her arritval in'Canada,
charged with unlawful possession of a
migratory bird and sentenced for the of-
fence, even if she proved that the bird was
not killed, captured or taken in Canada.

This Court is of the opinion that the
Act does not want to say and does not
say what the prosecution wishes it to say.

The Act of the Convention concerning
migratory birds and the treaty itself are
not laws respecting trade and commerce,
have not been adopted to protect trade and
commerce, but laws to protect game birds
and they cannot be concerned with any-
thing but harm which as a result of circum-
stances may be caused to game birds in-
habiting our country and the United Qtates

Acting in the way he did, the defendant
has probably violated the provisions of the
Customs Act by importing under the name
of. pigeons birds which were not that,
but he has not violated the Convention
respecting migratory birds.

Moreover, the charge to the effect that
the defendant is said to have had in his
p()sseqsi()n without any lawful excuse a
migratory bird which is not C()midercd as
a game bird, namely a “tern”. Indeed the
said Act and the Convention invoked by
the prosecution, have provided legislation



