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C. 8. Palterson for the plaintifls.
Rickards, Q. C., contra, cited, Kepp v Wiggett, 10 C. B. 35;
Webb v Jumes, T M. & W, 279,

The facts of the cnse, and the questions to be decided, are sufii-
ciently stated in the judgment.

Rosixsox, C. J., delivered the judgment of the court.

The nesi Prius record shews that the plaintffs took issue on alt
th defendants pleas. Upon the 1st, 2ud and 3rd pteas the pinin-
tiffs were entitled to a verdict, for they only denied the making of
the decd sued on, and the collection of any money, and set up
paywment of all that was collected, of which payment no proof was

iven.
s Ther. s to the 4th, 5Sth and Gth pleas, on which issucs in fact
were joined.

The 4tk Plea is that no collector's roll properly certified under
the hand of the clerk of the council, was received by the collector
before the time he collected the rates for 1857, or any of them, as
in the declaration alleged, nor was any such roli ever delivered to
bin, but he collected the moneys wrongfully, without bavivg re-
ceived his collector’s roll or any cotlector’s roll for the township,
or any part thercof, and without any authority for so doing.

Tho evidence, it seems, was that the collector did receive the
roll signced by the clerk, but not certsfied otherwise than by such
signature being placed at the foot of it.  We think thoe substance
of that issue was, that the collector received the taxes wrongfully

and without pu.hority, which it hardly lies in the surety's wouth
" to urge, if he did collect and receive them ; but however that may
be, we think the signature of the clerk sufficiently verified the rol
{o enable the collector to receive the money, fur his signature at
the end sufficiently authenticated the roll as that on which he was
to make his collections.

The fifth plea is in substance that the collector had never taken
the onth of office which he was requlred to take, and that the de-
feudaut bad no notice of that omission until long after the money
was collected.

It is not stated in the case whether the collector did take the
oath or not. The affirmative of the issue was with the plaintiff’s,
but the burthen of proof, notwithstanding, we think, lay with the
defendants, for it would be presumed that the collector did his daty
in this respect till the contrary is shewn, * and there being no evi-
dence on the subject, the verdict should be for the plaintiff.

The sixth plea is, that before the County Couacil bad appointed
any day Iater thuu the 14th of December, 1857, for the return of
the collector’s rolls, or for paying over the money collected, the
collector had failed in collecting the taxes mentivned in the con-
dition of the bond : that on the 19th of December, 1857, tho town-
skip council authorized by resolution the collector to continue to
levy unpaid taxes to the 15th of January, 1858, and that on the
29th of Janusry, and before nny other resolution on this subject
had been passed, the County Council of Ontario by by-law exten-
ded the time for the return of the collectoi’s roll o the 1st of
March, 1838, and thereby extended the time for the collectors of
municipalities paying over the rates to that day ; that the said by-
law was passed without the huowledge of the defendant, aad that
he never consented to the cxtension of the time given by such
by-law.

}This plea and the fifth are pleaded as equitable defences.

According to the statements of the evidence contained in this
case, the sixth plea was proved, and without regard to its suffici-
ency e defendant was thereforo entitled to a verdict upon the
issuo on that plea.

An objection was taken, that though the bond was taken to < the
municipality of the township of Whitby,” it cannot be now enforced
in tho nmiie of the Corporationz of the Township of Whitby, on
account of the change made by statute 20 Vic,, ch. 113, which di-
vided the Township of Whitby into East Whitby and Whitby, after
the making of this bond. That act was to take cffect upon the 1st
of January, 1858, so that the cinnge was after this bond was cx-
ccuted, namely, on the 16th of November, 1857.

We sce no other way that the bond could have been sued upon
tban as it has been.

* Scolny Ev., sec. 339; Williams v. East Tedia Company, 3 East 102,

The plaintiffs in our opinion are entitled to have a verdict entered
for them on all the issues, except that on the sixth pica, aud tho
defendant should bave o vevdict on the sixth plea.

Tie Samg Cass.

The fact that a collector of taxes received the meney without any roll having teen
delivered o him, sud withaut haviog taken the oath of office, forits no defeucs
fur his surety to an activn for hut paying over such woney.

An extension of thno fur aking the coltection without the surety’s consent docs
l\l.l‘lt dl!;h-’,\{go hiw, being expressly allowed, and his Habihity retajued, by the 18

c,ch. 21,
The plaintiffs, besides taking issue, demurred to the fourth, fifth,
and sixth pleas,

C.  Dlatterson for the demurrer, Rickards, Q. C., contra.

Routssoy, C. J., delivered the judgment of the court.

As to the fourth plea, we can only understand it to menu that
the collector collected or received the money without having any
roll furntshed to bim,

The demurrer, we think, must be taken to admit that, for we
cannot infer from the plea what the evidence on the trial proved :
that a collector’s roll signed by tle clerk, though not otherwise
certified, was delivered to bim.

As thoe plaintiffs have taken issue upon the plea as well as de-
murred to it, and as we think the plaintifi's were entitled 0 a
verdict in their favour upon that issue, the costs only of this de-
murrer are in question. The defendant’s counsel relied much on
the authority of Webd v. Jumes, (T M. & W. 279,) for supporting
this plea, but the coundition of that boud made it, when coupled
with the recitals, muclh more restricted in its uature than the bond
into which this defendant entered.  We think this bond makes the
surety liable for all rates and assessments for 1857, wbich should
cone into the collector's bands, and which be should not pay over.*

The declaration avers that the collector collected moneys of the
rates and agsessments for 1857, which he did not pay over, but
neglects and refuses to pay over. It is no sufficient answer to the
declaration to say that no certsfied collectors rotl came to the col-
lector for the rates of 1837, before hie received the said moncys,
or at any time; for if any person assessed, knowing what he stood
rated at un the roll as formerly revised, should voluntarily pay it
to him before the clerk had sent him the roll, he would be bound
to pay it over; and besiles, under 12 Vic., ch. 81, sec. 179, there
might be rates which the collector would be bound to collect for
1857, and which would not appear on the certified roll, but would
be leviablc by the coliector under a precept from the gheriff.

The fifth plea assumes it to be & good cquitable defence, when
insisted on by the surety, that the collector had not taken the oath
of office at any time after he was appoioted.

The 12 Vic, ch. 81, sec. 127, requires that every collector shall,
before entering on the duties of bis office, take an oath that he will
truly, faithfully, and impartially, to the best of his knowledge and
ability, execute the affice af collector, and, that he has not received,
and will not receive any reward for the exercise of any partiality
or malversation, or other unduc exccution of the said office.

No doubt it would be a breach of this oath, which the collector
ought to have taken, if he received rates which he did not duly
pay over; and it is possible, though not certain, that the defendant
when be became surety for the collector, looked upon this oath,
which he might have supposed the collector must bave taken, or
must take, as affording some security for his iotegrity. We must
not suppose that a sworn officer would have more scruples about
acting unfaithfully than oue who was not sworp, otherwise it would
be altogether idle in the legislaturo to exact such oaths. But we
can find no authcrity that would warrant our bolding that the
omission to take the oath cn the part of the collector furnisued a
legal cxcuse to the collector for net paying over money that be had
collected, or that it could be sct up by his surety as a claim to

* Tho bond in thic easo contalned no recital. and was conditioned ax follows:

“The condition of this bond lesuch thatif the abave bounden Thomas Hoedgron
ahall collect all rates and nts of thy said fctpal 1y fur tho year 1857, for
which ho has been aopointed cvllector, and shall pay all such rates and assess-
manta (a7 so mnch thereof ag can Ls collected) aver 10 thie treasurer of the aaid
maunicipality of the townahip of Whitby, on or Lefore the fifteenth day of Decein-
ber. one thousand elvht hundred and fifty seven. then, and in such case, this bond
shall he void, or otherwise to ba and remain 1o full force and virtue,”




