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C. S. Pattersosr for tire plîrirtiffs.
Riichards, Q. C., centra, citeti, Kclîp v Dirg~eil, 10 C. B3. 35

Ilre&ô v Jamnes, 7 M. & %W. '2i'J.
Tire fructs cf tIre carse, anti tire questions te bo decideti, are safi-

ciently btateti in tihe jutgmemît.
Roi3iyso,., C. J., delivereti the jutigment of tire courrt.
Tire ni iuns record siress tirat tire platiîrtiffd toit issue on ail

tir3 defentirts picas. upon tire lst, «Ind anti 3rti mhias he plrin-
tiffà rere entitnît te a verdict, for tlîey only derried tire nrakiîrg oh'
thre decti sued on, anti tIre collection cf aîîy mney, ent! set up
payînent cf ail that vies ceilecteti, cf viuici payrnent ne proof vias
given.

Ther, as te tire 4t!r, 5tir andi (Iti picas, ou 'iviicir issues in fact
viere joined.

Tue 4tls Pica is thînt ne ceilector's roi! properiy certifleri under
tire hranti cf tire clcrk cf tire coutrcil, vias receiveti by tire collecter
irefere thse time lie coliecteti the raites for 18.7, or any of thirn, as
la tire declaratien ailegeti, nor vies any sucir rol! ever delivered te
hua, but lie collecteti the moncys wrongfuliy, wiiîlout iraviug re-
ceiveti bis collecteras rol! or arry coiiector's roll for tire towtiaiip,
or arry part tirercof, anti witirout any autherîty fer se doirrg.

Tire evidence, it scms, vies tiret tire collecter dit receive tire
roll siget by tire dlent, bat trot ccrtified otirerwise titan by sucir

signature beurg piaceti at tire foot cf it. Vie tuit tire substance
cf tirat issue vras, tirat tire collecter receiveti tire traxes wrongfuiiy
and witrent ati.bority, viuicit it bardiy lies in tire surety's wentir
te urge, if lire diii coliect anti receive tlrm bat lînvever tlîat may
be, we tht7n. tire rntgnature cf tire clent suffrciently venifleti tire roll
te enabie tire collecter te receive tire nroney, fur bis signature at
tire end riufficientiy athenticateti tbe roi! as tirat on viuici hoe ves
te make iris collections.

Tire flftir plea is in substance tiraI tire collecter bati neyer takea
tire cartit of office whuich ire was requIreti te laite, anti tiraI tire te-
fendant bird ne notice cf tirat omission, until long after tire money
vies collecteti.

It is net stateti in tire case vihetirer tire coliector diti take tire
oatir or not. Tire affirntîive cf tire issue virs witir tire plaintifrs,
but tire burtiren cf proof, notwitbstendiog, vie tîrîni, lrry viith the
defendauts, for it vieuli ire preruted tint tire collecter iti iris duty
in Ibis respect tili tire contrary is sbevin, * anti tîrere being ne evi-
dence on tire subject, tire vcrdict siîeuid ire for tire plaintiff.

Tire sixtr pictà is, tia before tire County Council bad appointeti
anay day Iater titan tire 14ti cf Duccenibut, 1857, fur thre returao f
tire coliectcr's relis, or for paying over tire moncy collecteti, tire
collecter liat f.riiet in coliecting tire taxes meutioneti in tire con-
dlition of tire bond : tirat on tire 1'Julr of Decenrier, 1857, tire towin-
shrip counici! autiiorizeti by resolution tire collector te continue te
1r'vy unpait tarxes te tire 15tir cf January, 1838, and that on tire
29tlr cf January, andi before ainy otirer resoiexiots on titis suirjeet
lin! icen pnrsscd, tire Corrnty Council of Ont.trioa iy by-iaw exten-
ted tire lime for tire return cf tire colicctoi's roi! oc tire I of
Mtarchra 18-58, andti iereby extendeti tire lime for tire collectors cf
mntricipaliies paying over tire rates ho tirct day ; tint tire said ty-
lave ius prurseti witîrout tire l.nowicdgc of tire defentinrat, andi tirat
ho nover consenteti te tire extension cf tire lime given by sucir
by.i:rw.

Tis pica anti tire flfth tire picadeti as cqrrilrrbie dtfences.
According te tire stotements cf tire evidence contrsineti in tis

case, the: sixtir plea was proveti, anti vitireut regard te ils sîilici-
errcy týie tefentant was tirerefore entiticti te a verdict upion tire
is-sue on tint pics.

An objection wns takzen, tlrat trortgi tire bond was taken te I<tire
rnunicipaiity of tire townshrip cf Wiritby," it cennot ire note enforceti
in tire nraine cf tire Corporatiou of tire Townshrip of WViitby, on
accouaI cf tire change matie by statute '20 Vie., ch. 113, viuicir di-
videti the Township cf Whutby mbt East Wuitby anti Wlritby, after
tire makiîrg cf tis bond. Tîrat ntt was te take cifeet, upen tire lst
cf January, 1858, se tiraI 0!c Jîinnge vias rifler Ibis bond was ex-
ectrted, namcily. on tire 1ili of November, 18-57.

Vie sec ne oîlrcr way tia tire bond coulti have been suc1 upea
tirai as it lirns ircen.

0Se,, Ty Ev., mec. .T9 r Williams v. East lcdla Conpany. 3 Erut 15j2.

[SrPTE.NfDER,

Tite plitiiîîiis in or opinion are entitled to bave a verdict entereti
forr thein on ail rte issues, cxcept lit on tire sistîr plea, anth ie
defendat. sireuld itive a verdict ont tire sixtir plea.

Tuac S.àsr, CASE.

Thec r:rct iliat a cul lector oftaies received tiisatanéy wlttiout iny roil liavIng t-een
delm-rmd. te btti, anal wirthoqt ivirg talavn tira ctit of crilice, lfjrrrs no Cdfrroe
te hin Suiviy tua t11 ntetiln for saut paî> ina; over 8vî , rroniey.

Ai' eXt0dI'on o rtirrr f,,r iinîg tire clilection wiIijut th.. surety'at conFent dots
IPrt dk.elargo hiu, trclng cxpresoly nlloed, autt bit; ltabiity rutaiid, b)y tira 18
Vic,eh. 21.

Tite plaintiffs, besides taking issue, demurreri to thre fourtbà, fîftii,
andi sixtir pleas.

C. Patterson for tic demurrer. Richards, Q. C., contra.
RoituNso-i, C. J., delivereti tire judignsent of tire court.
As tu tire fourtir plea, wre can oîîly understninti it to menu that

the collecter coilecteti or receivetheIi money without îiaving any
roil furniblhet te hm.

Tire deniarrer, we tbmnk, must ho talcen to admit that, fur wce
cannet intfer frein tire piea weiat the evidence on tire trial preveti:
tliat a coliector's roll signeti by tire cleri., thougi not otirerwise
certified, was delivereti te him.

As tire piaiîîtiffe have taken issue upon tire ple% as viell as de-
murreti te it, and as we tink tire pliirtiffs viere entitied te a
verdict in tîreir faveur upon that issue, tire costs eniy of tis do-
murrer are in question. Tire defendant's couiel relied muclr on
the autlîority cf IFeb v. James*, (7 M. & W. 279,) for supportiîrg
tiîis pies, but tire condition of that brond ruade it, vihei coupled
witîl tire recitals, mucli more restricteti in its nature thoan tire bond
inte wiici ibis defendant entereti. IVe îlink tiîîs bond makes the
surety liable for ai! rates andi assess-nents for 18-57, vibici sirouit
cone into the coiiector's bauds, anti whuich lbe sireuit net pay over.*

Tire declaration avers tirat; tue collecter ceilecteti moeys of tire
rates andi assessments for 1857, whicir ho diti not psy over, but
iregiects anti refuses te pay ever. It is ne stîfficient arîsser te tire
deciarition te Say that ne cerîrfieti coliectors roi! came te the col-
lecter for tie rates of 1857, before ire ceived tire saiti moocys,
or at any time; for if any person assesseti, knewing what Ire stooti
rnted at un the roll as formeriy reviseti, eiiouii voluntnrriy psy it
te mim befere tire cierk bat sent him tire roll, be vieuld ibe bound
te pay it ever; anti besiries, under 12 Vie., ch. 81, sec. 179, tirere
miglît, be rates wici Uhc collecter vionît bc bounti te coilect for
1857, anti wiric! wouîit not appear on lthe certifieti roll, but viortit
be leviairie by tire collecter utidqer a przrupt front tire aieriff.

Tbc frftir piea assumes it te bie a gooti equitabie defence, viben.
insisteti on by tire Surety, tbat the collector rati net takion tire oatir
of office at ny time after lio vas appointeti.

Tire 12 Vie , cli. 81, sec. 127, requires that every collecter sbaii,
before entcring on tire duties cf lais office, taite an oatls tirat lie viii1
truly, faritiîfuiiy, anti impartiaiiy, te tire best of bis knewiedge anti
ability, e.recuite thîeofice otf collector, andi, tbat hie bas net receiveti,
anti wiii net receive any rewarti for tire exercise of any partiaiity
or malversation, or etiier undue execution of tire saiti office.

No doubt it vicult ie a breacir cf tbis oatir, wricir tire collecter
ouglit te bave taken, if lie recciveti rates winicr be titi net duiy
piy over; and it is possible, tbough net certain, liaat tiredefendjit
ivlien ire becanre surety for tire collecter, leokei irpon tis catir,
whlicir ho miglît have supposeti tbe collecter must bave taken, or
must take, as affording somte security for bis ieîegrity. Vie monI
net suppose tit a sviorn officer 'would have more acruples about
actinîg unfaitiîfully th-in one vill was flotswoirn, otirerwisc it woulti
bie altogetîrer iulie in tIre legisiature te exact snob catira. But we
can finti ne asrtbcsity tîrat vieulti warrant crîr holding tirai tire
omission te laite the catir cn the part cf the collecter furn;.iieti a
legal excuse te tire collecter for net pay'rng ocr money tiras ire ira
cellcctcd, or tirat it coulti ho set up by iris suety as a cliiru te

*Thro bond b in bcaseç contâlned no recital. andI vrai condifiloned ait flloiws:
"Tire condition of thi bond Itstuchtîhuit if tihe antorbornden Thonas liaxdg'en

mhita cotiect ail rates soan ,csnat of the >nal mnicipal ty fatr 1 ho sMr 1857. for
oshicr h b b bren appeirîîvd ott.tor, and pblii pt.tt irl ui rates i asacra-
naotI (or so atch tlnreerfx rAsn b..ctetd rrm ir rsue tloai
l iinaicilnnilty ef the t'rueirhp nf wlrltty. on or botir,, the aifternth day of Dmeccn-
»'-r. onas rhousunrd el ciht bundred anal fifty Paee. thon. and In surir case, tint bond

sItali ho voli, or othcrwise te ha and reinain In full frce and virtue.."


