210 LAW JO

URNAL. | Novemses,

— —

that \he President, or Secretary, or Treasurer shall be exam-
ined.  Not one of those officers is called upon by this sum-
muns 10 answer why he should not be examined ; but it is
the Company that is called upon to anawer why thay should
not,  Suppose an order were now made that one of the officers
named, or that all these who are named should be examined,
wo must be satisfied how this order is to Le enforced, before
we cant say the section applies. I know aof uo way to enforee
the order agaiust the corporation, and I do not see any way
clear to enfurco any obedience against the officers to an order
that might be made withont calfing upon the pessons filling
those situations in the corporations, to answer why they
should not be examined. On the whole I shall decline to
make any order.

Summons discharged accordingly.

Basnow v. Capreor.

Betreern July1st and Auzust 2ast, 1856, arrest on bailable writ and procerdings
thoveom were valid under 2Gro, 4 Viicap. 1. 3¢, 8, 8 W. IV, cap, 3,5¢¢. 1 § 2, and
b Vie., cap, 8, and wot under § Vie., cap, 48, sec. 44, which was only 1n force wrtid
the vud of the Seasicn (July1st); nor wunder C.L.P. Act. sehick did wof come into
aperation till August d1st,

The affiduvit on which such writ is sued out does 10t atate that the writ was
not required from wny vexatious ot walicious molive whatsever of defendant
towards plaintitl.  2eld, his is only an irgegularity waived by the defeidant
on putting in special bail; but withuut peejudice 10 any fulure remedy against

the plaintif
{Sept. 26, 1556.]

In this case a sunmons had been obtained to set aside the

Eroceedings upon @ bailuble writ under which the defendant

ad been arrested, and put in special bail. The writ had
been issued on the 12th of Augnst, and

J. B. Reid now moved the summons absolute,and sought to
eet the writ aside on the ground that there was na Luw autharis-
ingsuch unssue in force from the 1st of July, the dity on which
the last Parhiamentary Sess<ion ended, and the 2)stof Angust,
when the Common Law Procedure Act came inta force—
There was also an objection to the writ on the ground that the
affidavit vpon which it was sued ont did not state that the
plaintifl'did not act from any vexatious or malicious motive
whatever.

McMichael showed cause, on the ground recapitulated in
the judgment.

Burxs, J.—In this case 2 bailable writ was issued on the
12th of Ausust, 18356, to hold the defendant to bail in £783 4s.
On the same day the defendant was arrested and gave bail to
the Sheritl, and on the following day special bail was put in,
and subsequently the plaintifi, on the 17th day of August,
delivered a declaration and notice 1o plead with particulars
of demand. On tite 19ih September the defendants obtained
a Judge’s summons to set aside the arrest, o the ground that
there was no law in force authorising the issuing of bailable
process between the 1st of July 1856 aud the 21st of August,
the day on which the Common Law Procedure Act camne into
wperation, as if the defendant could be arrested during that
time; yet the arrest was illegal, because there was no affi-
davit such as would be required in law, upon which 1o found
the writ.  The question raised by this application is a very
singular one, and it is a proof that sometines legislation is
vather hasty, and without a due regard 10 the existing state of
things. ‘The Common Law Procedure Act was passed on the
192l of June o come into operation on the 2Ist of Avgast.
The law of urrest hud Jong existed in the Provinee, bt the
amounis for which arrests were allowed, aud which should
be set forth ju the afiidavit to hold to baily huve been ruised
from time o time by different wcts of the Legisluwze. The
lust of these was the ddth section of S Vic,, cap. 45, wluch
was cantinued in foree by 1S Vie. cap. 85 to the 1stof January
1836, and from thence 10 the end of the next ensuing Session
of Parliatsent, aud a0 longer,  The Jast session of Patliament
endod on tho 1st July 1856, and cap. 85 passed on the first of

July continues 8th Vic., cap. 48, except the 44th scction. So
far thetefore as this last act affects the question, the 44th sec.
wias allowed to expire on the 1st of July 1856, and if there be
uothing else affecting the question we should have to fall
back upon whatever the law wus anterior to 8 Vie., cap. 48.
The Common Law Procedure Act m the 318th section enacts,
that: from and after tlie time when this Act shall commnence
and take eflect, the 44th seetion of 8th Vie, cap. 48 shall be
repeused, except so far as the same may be necessary for sup~
»ortinng, continuing and upholding any writs that shall have

een issued, or proceedings that shall have been had or taken
before the commencement of this Act. It is evident the Leg-
islature must have contemplated the continving act, and the
C.L. P. Act should act contemporancously; but there is a
hiatus of time between the doing so as respects the 44th see-
tion, and had that section been continued along with the other
provisions of the Act, then all would have been harmonious.
The question is whether by force of the concluding words of
the 318th section, it can be held that the 441h sec. of 8th Vic.,
cap. 48, can be resoned to for the purpose of upholding the
arrest upon & writ sued out before the 2lIst of August. [am
of opinion that it cannot. The Act continuing that section
declared it shiould be in force no longer than the end of the
Session of Parliament next after the Ist of January 1856.—
Now it would require a pretty strong inference to be drawn
that the section was continued, which in its operation might
operate to deprive a person of his personal liberty. I have
no doubt the Legislature supposed the section would remain
in force until the commencement of the other Act; but it
does not appear to me it can be held to have any force by
reason of the words of the 318th section; for they only con-
template Jooking back at the state of things existing on the
21st of Auunst for the purpose of upholding the wnt.” If this
application had been made belore the 21st of August, [ do not
see how it is possible 1o say the 21th section of 8th Vic., cap.
48, wasthen in force.  Then putting this out of the case, we
must full back upon the 2Geo. 1V, cap. 1, sec. §, and 5Wm.
IV., cap. 3, secs. 1 &2, made perpetval by 5 Vie., cap. 6,
The writ bailable for arresting the defendant is therefare
under these Acts anthorised, but the question is whether the
affidavit to hold to bail warranted the writ.  The 8th section
of 2 Geo. 1V enacts that it shall not be Jawful 10 proceed to
arrest the Lody of the defendant unless an affidavit be first
made; in which, in addition to stating the cause of action,
and the amount due, the parly making it must state, he is
apprehensive that the defendant will leave this Province
(then Upper Canada) without satisfying the debs, and that
the party does not sue out process for any rexatious or mali-
cious motive whatever. The affidavit 1 the present case
contains all that is requisite to warrant the writ, except that
of stating that the writ was not sued out from auy vexatious
ot malicious motive whatever.  The defendant put in special
kail without questioning the regularity of the writ. The case
then is reduced to the consideration, whether the want of
this allegativn is only an irregularity, or whether it is such a
defect as 1o render the arrest alogether void. It appears to
me it is only an irregularity. There is an affidavit swearing
1oa delt due, and that defendant 1s about immediately to
leave Upper Canada, with intent and design 1o deprive the
plaintift of the said debt. I think it was competent for the
defendant to waive a provision made in his favour, in which
light 1look at the words sequired to be inserted in the afli~
davit. Itistrue that they nuglit be supposed to impose some
oblizration on the plaintiff or paty same out the writy but I
do rot sec that the defewdunt by his omission of then, is de-
orived of any legal rights he may have against the plaintiff,
either for when arresting when no debt was due, or because
there was no reason lor apprehending that the defendant
would leave the Province. | am thercfore of opinion that
the defendant has waived the irrepularity of the arrest by
having put in special bail to the action.

Summons discharged, but without costs.



