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ing," but only for repairs. Another car broke down, and Smnith,
without the knowledge of Fisher or Whalen, took out W\haîlen 'R
car, and wvas towing the disabled car int the garage, hnby
his (Smith's) negligence in opcrating Whalen's car, the plain-
tiffs were injured. This was on the 13th November, 1913.

The plaintiffs, on the làth February; 1914, began this action
against Fisher alone. On the action coming down for trial,
Whalen and Smith were added as defendants, and the plaintiffi
amended by charging Whalen as the owner of the car, Smith aF
the servant of Fisher and the actual wrongdoer, and Fisher w~
bis master. Each defended, and Whalcn claimed indemnit,%
over a gainst Fisher and Smith. The question of indemnity waa
ordcred to be bried at the trial of the action.

The trial took place hefore the District Court Judge, witb
ont a jury, and he gave judgment for the plaintiffs against thi
three defendants for $500 and costs, with relief over in favoui
of Whalen against the other bwo.

Notice of appeal was given by ail the defendants, but th,
appeals of the defendants Fisher and Smith wcrc flot proceede<
with.

The appeal of the defendant Whalen was heard by FALCON

BRIDGE, C.J.K.]B., RIDDELL, LATCHFORD, and KELLY, JJ.
W. N. Tilley, for the appellant.
C. A. Moss, for the plaintiffs, respondent.

RIDDELL, J1. (after setting out the facts as above) :-The are
dent took place before the coining into force of the Act of 1914
4 Geo. V. eh. 36, sec. 3, whieh adds to sec. 19 of the Nlotc
Vellieles Art, R.S.O. 1914 eh. 207 (2 Geo. V. ch. 48) the word
"u tnlefs at the time of such violation the motor vehicle was i
possesision of a person, not being in the eînploy of bhe ownie
who had stolen it f rom the owner," and maust be (leeided upo
the lawv as it stood before that statute....

[Rleference to Lowry v. Thompson (1913). 29 ().L.R. 47ý
llis v. Oakley (1914), 31 Q.L.I1. 603.]

Rememnbering that the car in Lowry v. Tbompson had i
bwen stolen by.ý a thief, " but bad apparently been taken ont It
somle onle . . . and returned forthwith, both cases can stanç
they are not at aIl ineonsistent. It is, of course, our duty i

follow both dec-isions. Certainly the former is not overrule.
and cotild not be, and the latter stands unshaken.

The re4uIt will b)e that the law before the enactment of


