
but a very small percentage (Iess than eight pet cent.) con-

sisted of p)ine which was the PropetY Of the Crown, heing

expressly excepted from the grnt deses referrbe o

The learned. trial Judge held the responditacotbl

to the appellants for the fulil Yva1ue of the pine timiber taken

from the locations; lbut on this point hîs judgmient was

reversed by the Court Of Appeai. The substantial question

i s whether on thi 's point the juagineft of the' Court of

Appeal is riglit.

The inaterial facts are either undisputea or are decîaeA_

by the finding., of the learned trial Judge; but in the view

1 take of the questions arising on the appeal,' more especi-

ally of somI-e points not raisea by the parties themnselves, it

is nece'ssary to dwell with, a littie care upon these tacts as

well as -upon the course of the trial and the -nature of the

case mnade by the parties there.

The trespasses complained of took placeP în the month

of Febxruary, 1909. They were actuallY commIDitted bY~ thle

defendants Miller and 1Dickson, wlio liad entered into a cou-

tract with the responidents, the Eastern Construction Co.,

to eut, frein a deflned area, timiber for railway ties, to mnanu-

facture this tiruber into tics, and to delivet tIc ties at cer-

tain places designated on the line of the Northculn T rans-

contiucental 11w. Co., then, in course of construction. The

Eastern Construction Co. liad a permit, issuied by the On-

tario Governlielit under the authority of the Crowu Timber

Act, to ent timber frein Crown lIands withifl an area des-

eribed ini the perm rit, which w111 ha sufmciently designated

for uy present purpo)se by sayirig that tIe southerui houndary

oQf it was Vermilliien rîver-~which it may be myentioned is

a. short river conuectllg two lakes north-west of Lake

Superior, in Bainy River District, at a distance ef about 200

miles fronm Port Arthur. The Eastern Construction Co.

had eutered into an arrangemxeut with the firin of O'Brien,

Fowlr & -McDougall (wlio were engagea iu coxnstructing

part eft fie Transcontinental Iailway under a eoutraet with

the Dominuion Governiflent), by whidh the Eastern Con-

stuton Co. (who were neot thernselves engaged iu railway

bidig) were te give to the (f'Brien firin the~ use ef their

pemt for a commission of one cent for eaeh tie manu-

fatrdfrein timber cnt under tle permit; and the method

by~k whchte arrangemnft was carried out was that the

Eaten ontruction Co. engaged 'Miller aud Pickson as

1 -- - --1 _ 41- 4t;.m Toonired frein île area affeete&
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