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MCCORMACK ». LAMBE.

Sale of land—Delivery of possession— Time essence of contract,

Land was advertised for sale, with the notification that immediate posses-
sion would be given, it beiny also represented to the plaintiff, who, on the faith
thereof, became the purchaser, and signed the contract of sale, whereby the
sale was to be completed by the 1st May. It contained a provision that in case
from any cause whatever the purchase should not be completed by the 1st May,
the purchaser should pay interest upon the whole unpaid purchase money, at
seven per cent, from that date until completion of the purchase. A tenant
being required to give up possession, proceedings under the Overholding Ten-
ants Act were taken on the 12th April to recover possession, but which failed ;
whereupon it was agreed that the defendant should eject the tenant, which
plaintiff was advised would take a long time. About the 27th April the plain-
tiff notified the defendant that he was prepared to pay the balance of the
purchase money, and would require possession by the 1st May, and that he
would attend on the follow'\g day for such purpose. On the 28th he did
attend, when he was informed that possession could not be given him, and on
the joth April he wrote demanding the return of his deposit by the 2nd May,
or proceedings would be taken to recover same,

Held, by MACMAHON, ], at the trial, that by the contract the time for the
delivery of possession was made the essence of the contract, and that the plain-
tiff had in no way waived his right,

On appeal to the Divisional Court, the «ourt was equally divided, and the
appeal was dismissed.

Webs v, Hughes, LLR. 10 Ey, 281, and Patrick v. diiner, 2 C.P.D, 342,
considered,

Jokn Macgregor for the plain iff,

E. D. Armour, Q.G, for the defendant.

Practice.

Bovn, C.] ¢ [March 15,
WILSON ©. CAMPBELL.

Mori{gage—Action on covenant— Acceles ution clause—-Judoment—-FEvecution --

Payment of inteyest and costs—Rules 359, 360, 361-—R.8 O., ¢. roy, schedule
B8 76

.

Where, by virtue of an acceleration clause in a mortgage deed, the whole
of the mortgage money has become due by default of payment of interest, and
judgment has been recovered by the mortgagee against the morgagor, in an
action solely upon the covenant for payment contained in the mortgage deed,
for the whole of the money, the defendant is not entitled, upon payment of in-
terest and costs, to have the judgment and execution issued there~ 1 set aside,




