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Taylor's Orders, 3rd ed., p. 35, 16; Mor-
gani's Uliy. Stats., 4tli ed., p. 422, 425, 478.

The REFEREE, held that, Sirice under
the English decisions above mentioned (29
Beav. 259, and 30 Beav. 218), aithougli no
tice of motion for decree was not; allowed
to be served by publication, yet, by a more
roundabout process, the decree was actually
pronounced, with no other notice to the de-
fendants than by advertisements-and sec-
inig that under our practice the only mode
of bringing a defendant before the Court is
by serving him with notice of motion, and
that R. S. 0. c. 40, secs. 93, 94, seems to
allow a mucli wider latitude as to service-
it appears only in accordance with the de-
cisions to allow the orders asked for. But,
before incurring the expense of advcrtising,
&c., lie tliought it was desirable to take the
opinion of a Judge.

B.LAK, V. C. , on reference to him, lield
that the view taken by the Ileferee waa
correct.

WILSON V. WILSON.

Cots- In rleader fIsue in Co. et.- Con tticting
decisio,, in Q. B. on the same point.
Where the Court of Chancery had, with con-

sent of ail parties, dii ected an interpleader issue
to be tried by the County Court, which wus settled
on a point of law, and not as a question of fact, and
iudgmnent obtained hy the defendant. he was shlow-
ed the usual order for costs, aithougli notice of ap-
Peal had been Fserved, and although there was a
Onflicting decision in the Q. B. on the very saine

point.
[Mr. Ster>hens-, Referee.

In this matter an execution creditor de-
clilling to admit the- boita fi8e of a mort-
gage, under which the property in question
Was claimed, an issue was diiected by the
Court of Chanoery to be tried by the Counity
Court. At the trial no oral evidence was
given, but the attack on the mortgage was
Coflfined to points of law. A formal verdict
*,u entered for the claimant, which was
4fterwardsi set aside in Term.

lionova now moved, on bebaif of the ex-
eclution creditor, for an ordE r for costs of
the trial of the interpîeader issue.

D>oyle, contra: (1) notice of appeal lias
been, served, and until the appeal is dis-
1POsed Of the application for coats is prema-

turc ; (2) upon similar objections to the
same mortgage the Queen's Bench had late-
ly decided in favour of its validity, and as
it is a pure question of law, this Court wiî
accept the decision of the Queen's Bench
in preference to that of the County Court;
(3) there was no jurisdiction in the Court
to make the interpleader order, and there-
fore the trial and ail proceedings iunder it
are a nillity: R. S. O., cap. 40, sec. 99.
When the interpleader order waà obtained
It was not stated that the matter in dispute
was a pure question of law, and not a
question of fact, O'Donohoe v. Wlilson, 42
U. C. R. 329 ; (4) tlie order was granted

iunder P<. S. 0. , cap. 40, sec. 99, flot under
R. S. 0., cap. 54, sec. 22.

Donovan, inreply -. (1) the order was
granted under R.S. 0., cap. 54, sec. 22. The
County Court Judge is, in such cases, in. the
position of arbitrator, and there is 11o ai)-
peal except to the Court of Appeal:I R. S. 0.,
cap. 54, sec. 23 ; (2) the fact that the higlier
Court gave a different decision makes "0
différence as to the costs: Craig v. Phillip8,
W. N. 271 ; L. R. 7 Chy. Div. 249 ; Oçueen.
v. Doty, 13 U. C.B. 398. The Court will not
review the decision on the interpleader is-
sue: Gourlay v. Irégram, 2 Chy. Ch. 309.
1Hoyles, for Sheriff: Claixnant cannot n0w
raise such an objection, as lie submitted to
tlie order. It was at the request of ahl par-
ties that the issue was tried in the County

Court.

Tlie REFEREE-AB to tlie first objection,

the interpleader order was grauted on the
application of the 'Sheriff (n the usual mna-
terial, and tlie issues are drawn in the es-
tablished forin. All parties were repre-
sented on tlie application, and no objection

was tlien taken by the claimant that sucli

an order could not properly be made. On

tlie conti-ary lie pi essed lis claim ;the cxe-
cution creditor resisted it, and both assent-
ed to tlie order. If any one knew at that
time tliat tliere would be no issues of fact
to be tried it must have been tlie claimant,
but lie did not take the objection. The in-
terpîcader issue was prepared and delivered
and botli parties appeared at the trial and
submitted to the jurisodiction. If tliere 15
aiiything in the point raised, 1 tliiuk it if; to


