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a profit, mtt u loss, (»n tlio ii.Ivonttiro. On tlio \v'liul((, T do not
think that tlioru ia evidoijco (liut tlin pliiiiitifT iindci-took't'o ^iv6 his
HtM'vices ill any ovtMit grutiiilonsly, >m<\ as ]}\h former (^xpeotafions
hiivo h<;oii (lisaf)p(tiMto(l, I hold that hois n?ii»ittod t() his oiii'inal
rrn^htH

But it is further contended, that oven if thiit l)e so, liis miscon-
duct haH f\)rfcitod his chiim Now, the facts are th(fse : He arrived
on the 21(h December at Qiieenstown, when; \w left the ship, and
travelled on to liiverpool where he was told by Mr liurrhiirdt, on
the 'i8tli, th;if nothinf^ could he done lill tlu^ holi<lays were over.
He therefore returned directly to Queenstown, but was never con-
sulted by Cater & Co. as difcted by <-he h.'tter of Sidlcr Sc Twining
On the contrary. Cater ^ Co., iiisisting- on their iille.i;e,| rights
under the bill of hiding and c'Ttificate of sale, treated him, not as
jointly interested in the ship and cargo, but -nerely as an ordinary
master, ordering him to obey their dire(;tions aliout the ship and
cargo. I have read Captain Fairbanks' iett(M-.s to them carefully,
but am quite unable to see anything improper in tlnnn, he only
asserts his own rights, refers to Salter & Twiniiig's letters, and
denies their power to pledge his property for their own engage-
ments.

However, Cater & Co. having endorsed the bill of lading to Mr.
liarker, he demanded the carg , which Captain Fairbanks refused
to celi^cr. Whether the refusal was in point of l;iw justifiable (/r

not is a niatter on which it would be prenuiture to expre>s an
opinion. But he is entitled lo hhow wiiat hmsohs Ir.' alleged for
n(jt deliviTiii^ it; and lie acc(»rdingly wrote; to Cater X" Co a letter

dated 21
,

I J.iniiary. stating that \\ir. Jbirker fiad den-an Ird tlie

caigM, and threatened, on his refusal to deliver it, to have Mr.
Fairbanks put in prison and the ship arrested. Xoiie of the state-
ments of that letter as to Mr. Barkers coudm I aiv iimic' I, though
that gentleman was in Court at the hearing. I have no doiU>t that
Mr. Fairbanks was treated, tcf say the best, with a high h;oid, and
there was some provocation given for the harsh epithet fraudnlont
which he used respecting the nianner in which he had been treated.
It does not appear to have ocen ever stated to him by Cater Sc Co.,
who yet knew very well that ho was interested in the cargo, that any
property hud passed under the endorsement of the bill of lading,
or that Ibuker was more thr.n a nude assignee, who would as such
not be entitled to sue on it either at Common Law or in this Court,
as was decided by the '-'St. Cloud " (Brown cK: L. 18.) No doubt
the consignee nanied in a bill of 1 ding, or his assignee- under a
proper endorsement of it, is in general the person entitled to re-

ceive the cargo, and Captain Fairbanks wonkl iia\e been (juiie

iuttilied in delivering the cargo to the holder of the bill of lading.
But then he may have iairly expected that Cater »!v: Co knew the


