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Devuin v. Movinan—REe Davipson.

{C. L. Chara.

O'Brien v. Clement, 3 D. & L. 676; Couk on Lie-
famation, 100.

Robt. A. Harrison, supported the rummons,
citing, Turnbull v. Bird, 2 F. & F. b08-524,
Paris v. Levy, 2 F. & F. 71; Seymour v. Butter-
worth, 3 F. & F. 8372; Campbell v. Spottiswoode,
38 F. & F. 421 ; Morrison v. DBelcher, 3 F. & F.
614 ; Hunter v. Sharpe, 4 F. & F. 983 ; Healy v.
Barlow, 4 F. & F. 224-230.

Avan Wirsoxn, J —The alleged libel purports
to he founded on information given to the defen-
daut by * an old repealer, a resident of Toronto,
yestevday,” that is, the day before the publication,
while bis plea professes to rest the excuse and
Jjustificution for the publication, upon the fact
that the matters of the libel were the subject of
public notoriety. .

These do not seem to me to be at all consistent

with ench other. The defeuduni is sppareutly
shifting his grouud from that which was expressly
taken at the time of ti e publicntion.  That which
he liarned afterwurdi— as-uning that he did
80 learn it all—cun, in the nature of things, be no
excuse or justification fur what be did before he
did larn it

1t would not be proper on the eve of the trial,
tomake any observations not strictly called for by
the nature of the present upplicativn, and there-
fore I say nothing more on the facts submitted to
me ; but for thereason before mentioned, sy well
as ou the ground stated in the case of Lucan v.
Swmith, Icannotaliow theplenasat present framed;
but, if the defendant choose to frame it us a
general plea, that the publication was a fair and
bona fide comment. &c, I will allow it for what it
may be worth, reserving to myself full liberty to
deal with the plea afterwards, whether upon the
trial or otherwive, as if I had not made the
order for its allowance.

u an action of this kind, the defendant should
be nllowed every reasonable opportunity to ex-
cuse or justify bis conduct, consistent with the
plaintifi’s rights, and the fair and convenient
prosccution of the action.

Re Davivsox.

Tazatvent act—Allowance of appral—Notice— Amendment.
An application of an insolvent for a discharge was dis.
missed by the County Judge on 16th Septanber  On the
2srd September the inselvent gave notice of an intended
appheation on the 24th Scptember to a judge at
sonde Hall, for leave toappeal.  Held. thatthis nutice
Tearly insufficient, but on the autharity of Re Giown,
-ant. 446, and in favor of the liberty of a subjuct,
tite notice was amended.
Querre as to the materials that should be before the judge
on sneh an application.

fChambers, Scpt. 30, 1567.)

The Judge of the County Court of the County
of Wentworth, on the 16th day of September
last, made an order discharging the involvent's
application to be relieved from custady on a
warrant {or his arrest for contempt in not obey-
i1g an order of the judge.

Natice of sppeal was served on the 20th of
Qepivmber, to the effect that an application would
b made to a judge of one of the Superior Courts
of Common Law at Osgoode Hall, on the 23rd
day of the same month, for leave to appeal
against the ahove cxder,

Thix did not arrive in time, and ’nother notice
was served on the 23rd of September, that a

tmotion would be made before a judge at Osgeode
Hall o the following day.
This lust potice was the one which wae relicd
upon as the effective one between the parties

W Sulney: Snueth, fur the plnintiff, objected tuat
this notice was icregular, innsmuch a8 ane clear
day’s notice had not been given according to sec.
11, sub sec. § of Insolvent Aot of 1834, That
the ¢ight days allowed to upply to appesl by the
Act of 1865, sec. 15, if computed from the ser-
vice an the 16th September. expired on the 24th,
and then the notice should have been served on
the 22nd for the 24th, and so the service on the
23rd did not afford the creditor the time he was
entitled to after notice and before the wotion
was made; and that the material upon which the
appeal was asked was insufficient. He cited Re
Sharpe, 2 Chan. Cham. 75; and distinguished Ke
QOwen. 12 Grant. 446; 3 U. C. L. J. N. 8. 22.

Currun, fpr the defendant.

Avay Winson, J —The question argued before
me was whether the petitioner was in a position
to entitle him to the allowance of his appeal ?

By the act of 1845, sec 15, the right of nppeal
is given ngainst any order of a judge made upon
any of the matters or things upon which he is
anthorised to adjudicate or to make any order by
the acts of 1864 or 1865, and the delay tor apply-
ing for the allowance of an appeal is, by the act
of 1865, extended to eight days—which period is
by sec. 7. sub-sec. 3, of the act of 1864, to be
cight days *from the day on which the judg-
ment of the judge is rendered.”

By the act of 1864, sec 11, suh-sec 9. it is
provided, under the head ¢ Of procedure gener-
ally.” that one clear day’s notice of any petition,
motion or rule shall be sufficient, if the party
notified resides within fifteen miles of the place
where the proceeding is to be taken, &e”

This service was made in Toronto ou the 23rd,
the one day’s clear notice must therefore exclude
the day of service and the dny of hearing, so
that either the service should have been on the
22nd for the 24th or the motion ou the 25th
upon & service on the 23rd; bhut the service on
the 23rd and the motion on the 24tk do not
give the one clenr day’s notice.

Then it is snid that T can amend the notice, and
Re Owen, 12 Grant 446, is referred to for that
purpose. That case goes the full length fur
which it was cited, and slibough [ am not satis-
fied with the decision of the learned Vice-Chaa-
cellor, I am content to follow it on the prescut
occasioa.

It was also argued that the case was not com-
plete without all the papers which were befure the
jndgebelow. 1 couceive it is only necessary that
1 should bave hefore me such materials as will
enable mo to say whether the learncd jadge in
the court below came to such a decision as
should fairly and justly be reviewed, and I per-
ceive in the petition before me, that after the
order f.r the alleged contempt or disabedience of
which the prisoner has been arrested, it is stated
thut the prisoner « was not axked for said hooks
and documents. but neverthelvss on the 17th of
Augast, without any notice ta me or any opper-
tunity to shew cause against it. & warrant was
issued by the County Court Judge on the ex-parte
application of the plaintiff, ordering me to bs
imprisoned for »ix montbs, on which 1 was



