
0. L. Cham] DEVLIN V. MlOYLAN-ItE DAVIDSO,?Z. L. Chai..

O'Brien Y. Clement, 3 D. & L. 676; Coîsk ont 1.'e-
faniation, 100.

Robt. A. Harrison. supported the isommons,
citinig, ffurnbuil v. Bird, 2 F. & F. 5084524,
Pars . Levy, 2 F. & F. ô 1; Seymour v. Brilter-
worih, 3 F. & F. 372; Carnpbdtvl. Spoitiswoode.
8 F. & F. 421 ; Morrison v. J3elclser. 3 F. & F.
614; Iurster v. S/sarpe, 4 F. & F. 983; Ilealy Y.
.Barlow, 4 F. & F. 224-230.

ADAX WILSON, J -The alleged libel purporits
to be founded on information given to the defers-
datat by "1an old repealer, a resident of Toronto,'
yesterday," that le, the day before the publication,
while bis piea professes to rest tic excuse and
justificu.tion for thse publication, upon tile fact
1hat tise matters of thse libel were thse Pubjtet of
publie notoriety.

Tiese do not seem to me te) be st ail consistent
-with each otlter. Tite delendztnis iltaqparently

shbifting hi@ grosd froun tia wliich wa-4 ilixre,,sy
titkezi ut the finrie oîf t) e Iaull!iciàtitàn. Tisat iuliai
lie 1, arned tfrsrt'-s-ai tisait lie ditd
so leans it ail-cmai. iii ai' nature of tiig, be no
excsse or justificatilont fur whati lie dis) before he
did 1- ars it.

It would flot b. proper on the eve of the. trial,
to make ainy ob.-ervittions not tstrictly caliePl for hy
thse nature of tise prescrit itpplicatitn. ainî tisere-
fore 1 say> notlsirag more on tise facts titibaaitted tir
me; but for tise reason before nientioiuetj. a.4 weil
ILS on thse ground îîtated in the case of Lutan Y.
S-nith, I cansotaflow tise pleaas at present fraunes;
but, if thse dî'fendant clsooee to frasne it un a
generai pleat, tisat thse publication was a fair and)
banna fide comment. &c. , wiil shlow it for winat it
msy be worth, reserving te myseif full liberty to
de&l with tise pies afterwards, whether upon thse
trial or otiserwi-e, as if I had not malle tise
ùrdî'r for ita nllowance.

In au action, of this kind, thse defendant shouid
be aiflaawed every reasonabie opporturîity to ex-
cuele tir jusîify bis coniduct, cozaia.îient wiîi tise
piaintiff's rigista. assd the fair and convenitsit
pro,,ecutiois of the action.

An ap.1tiCitionfo ait iiglSveiit for a disrharge was dis.
lmlis.e'd iuy the Couîat.y .idsge ont 16tla S.pitiinher On tise
,Lruti Septieinl>er tise ltsaittbtiit gave notice o! an intenditt
aIli~tii.tan on tise _,4th Ècptcsasber ti a jtitgî ait

~csî'i~sry îssîiteitt.but on ia hîtistority o! R.. ose..',
i2. oan;t .46, and in fatvor o! the~ libert) of a subjtect,

as tu thse suanteriails thit r-hents bu bei'orc tIse judge
it;:stîts JrChinibers, Sepit 30, 1867.)

"&'lie Judge of the Couîsty Cotirt of the Couaa:y
ç,f Wcnawortla, on thse 16:1> day of S"ttemiî.r
hit, matie an order disclssrging tho ilaîýolvest,'
applicastion to be relieves) froni cus'tody on a
wiarriast fiar lais arrest for contempt in flot oisey-
i ig sin order of tisejudge.

-otce or r.ppeal wr.ïsere on the 20th of
3lep;t'a:alser, to) tilt, effi'ct tha: anl application wo uld
bý, ruade to a judge of one of tie $npa.rior Courts
of <'otrninn Litw ait Osgoode 11>111. on tise 23rd
day of tise rCaitte mnth1, for icaive to alppeai
ftgnAi11ît thse ahove e-rder.

'rîait diii not arrive iii lime, and another notice
isJs Fery,' ons the 2:3ad of September, thitî à

mnotioan wnîsld lie mside heforo a judge at Osgc-ode
lai i oie the fiailtbvias g d»y.

This lmt notice was the one wisich wae relicd
upoat as the effective tasê' lsetweern ts parties

Il' Sidnes,. Sassalî, for tise piaîistiff. ul-jected tuat
titis notice wsîs irregular, iisais:nnch as cite cltar
day's nsotice baitl flot beéi given aceordiog to eec.
11, euis sec. fa of Inbolvetit Act of 18t34. Thait
the eight daym allowed to appiy to appeal by the
Act of 1865. sec. là, if etîmputes) froan tise ser-
vice on the 16th Seplensiber. expires) ont thse 24tis,
ans) then tise notice shouis) have been served on
tise 22nd for lIas 24:1>. and iq0 the service oin thse
23ril did nlot asford tilt creilitor the tinte lie wos
entitled to afler notice and before tihe mcotiou
was maRtie; and) tIsa tise material upon wiuich thse
appeai wag assked waîs isufficient. le citeti Re
Sharpe. 2 Chs. Chami. 75; and distinguisihcd Re
Owsn. 12 Grant. 446 ; 3 U. C. L. J. N. S. 22.

Curran, Or tise defendant.
As.I WILqO'ýt, J -The question arguci bc-fort

nie wits wlsesler the petitiotier was iu a position
to enoile is t the. sslowance of bis apsîeai ?

By the act of 186-5. sec 15. the right of ippeal
iii givesa sgaisat any order of a judge madie sipon
ausy of the mastters osr things upon wlsicia he is
aiitîsirises) to atijadicate or to make any order by
thit ct3 of 1864 or 1865. and) tise delay for appy-
itsg fo-r tise ailowance of ais appealisha by tise act
of 1865, exteides) un eighit dssys-which period la
by sec. 7. sub-sec. 3, of thse acd of 1864, to be
eiglit day-î -froîn tise day on which thse judg.
mnit of tisejutige la renderes)."

Bv tise act of 1864. sec 11. sub-tee 9. il is
prov;ities), under tise isoas "0 f procedure gener-
aily." isit one clear day's notice of auy petitiors.
motion or ride shail be oufficient, if tise paîrty
notified reaides vitlsin fifteen miles of tihe piace
where the proceeriing ha t0 b. taken, éc "

This service wa8 made in Toronto ost tise 23rd,
the one day't3 cle2r notice must tierefore exciode
tise dsiy of service and tise day of lisaring, zo
that either the service sîsouls) bave beeta oas thse
22nd for the 24th or tIse motion ou tIse 25tb
upors a service on tbe 23rd ; but the ezervice un
tise 23rd and) the mntitio*n on tise 24th do not
gise tise one ciesîr day's notice.

Tieia it is sais) ti:st i can amend thse notice, and
Pte Owen, 12 Grant 446. i referred te fosr tisitt
purpose. That case goca tise fui) leaigls fosr
which it was cites), ans) aliaholgb 1 an' nist 'mis-
fied with the decision of the. leanes) Vace-Cis:s-
ceilor, I am content Io foi)owr it on tise prient
occashsi(.

It wa-q alSO argilea that the case was not coim-
plet. without ail tise patpers wlsicb were beft.re thse
jiiiaiie beiîsw. 1 coasceive it i oniy neceassar> tiat
1 should bave before nie lsscb materiais as, wiii
tenable me to say whether the leatt'i jasdIge ini
the court beiow came to sucb a siecialon aa
t4houid fairi>' and) jiiîatly be revicwcd, anti i per-
ceive in tise petition before me, tisat after tise
order f.r thse aiieges) contempt or disohe.fieice oif
whicla the prisatier ha-s been arrestes), it is stated
thitt the prisoner Ilwas flot skes) for aii 'bouoks
and) documents. but neverthelis on the 17th of
Augat, witimout nmy notice ta me or any oppcsr-
ttinity to show catuse aigaiat it. a warraunt WAS
isýsues) hy tise Count>' Coéurt Juitige on tise <z-partt
application of the plaisutiff, orderinR mue to be
itmisri$goned for bix 11or1111.1Z, on wiiCl 1 WilS
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