1655.)

As to entitling the affidavits, the applicant must take his
chance of their being held regular, after cause shewn. At
preseat, we can only say, we would grant the rule, so far as
that exception is concerned.

The cases shew that if entitled as in a cause (before rule
nisi granted), as The Queen v, , they should he re-
jecleﬁ, but we find nothing that would shew this kind of
entitling to be fatal. It is clearly unnecessary, and only
entithng the affidavits in the court wonld be better, beeatse
ther: there would be no room for question; but surely these
are aflidavits in the matter of complaint, &e.: thut is, to
support a complaint by the one council against the other,

It is for the learned counsel to consider whether he will

e his rule subjeet to the exception to the entitling of his y ! :
tak jee CNCeRLY o ettitling of “ut Lsuch acts of theirs are simply voud, and we doubt not they

aflidavits, which of course the County Council will be at
liberty to tike ; or whether he will withdrmw his afiidavits
and renew his application early nest term, upon atliduvits
free from that exception.

Inre CEsar avp Tue Muviciraniry or Tur Towssup or
CanrrwiucHr.
Resdutions of Municypal Cor)
‘The Court has na jurisdiction over realntions of inmncipal corporations, to st
therm anicde summarily in the saine manner ns by=laws, {12 C. C. R.341.),
C'. Robinson moved for a rule on the Municipality of Cart-
wright, to shew cause why the resolution passed by them on
the 29th of December last, respecting the pay of the council<
lors for the said townslu?, should not be quashed with costs,
on the ground that they have esceeded their jurisdiction and
)}?wer's in passing such resolution, and that the sume is
illegal.

This resolution was authenticated in the same manuer as
by-laws are under the statute 12 Vic., ch. 81, when they are
intended to be moved agaiunst.

The paper transmitted was in these words :—

“A by-law was brought in by Dr. Howe 10 empower the
council to receive Hny for their services for the present year
and in future, and to receive the sum of six shallings and
three pence per day-?

A copy of a resolution passed in council the 29th day of
Decembpg', 1853, P ' e

¢ Moved by Howe, seconded by Taylor, that the clause
referred to in'the resolution or by-law respecting the council
Jors? pay, where it says six shillings and three-pence per day,
sh“i;llcan;-:ﬁ:’xled, and to only be five shillings per day, which
The clerk certified the above to be a true copy taken from
the journal of the Municipal Council of the township of Cart-
wright ; and that there had been no other by-law signed in
relation to the above proceedings ; and he added, at the foot
gf tthtll:’ata certificate t}iat there new"lerb w:;s{ any by-{law written ;
u it was merely mentione owe, and entered in
the council book as above stated. Y ’

This was all certified under the date of the 7th of Septem-
T, 1854,

Daniels v. The Municipality of Burford, 10 U. C. R. 478.
Grant on Corporations 378, were cited in su’ppon of the appli-

cation.
Cur. ado, vult.
Romnsow, C. J., delivered the j udgment of the court.
The questions are—

1. Is this resoluti .
being verified. ution properly before us, asto its mode of
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2. If 80, can we notice it, as there is no authority to brin
resolutions. before us, as in the case of by-laws; or shoul
tle motion be for a certiorari, in the first place.

3. Does a certiorari lie to & municipal council to return
their resolations appropriating mouney, or are they merely
void acts, not being by by-faw.

4, Have we authority to quash such resolutions when
illesal.

Without =oiny further into these points than is necessary
for disposing of this application, we are of opinion that we
cannot gravt the rule nisi to quash the resolution. It is not
before us, so that we ean notice it.  Nothing is said in the
municipal acts of this covrt quashing resolutions of the coun-
cils, but only their by-laws, It lhc%' pitss illegal resolations,

incar 2 liability by so trnsgressing their aunthority, The
English statute respecting municipal corporations, 7Wm, IV,
and 1 Vie,, ch. 78, sce. 44, makes provision for removing
resolutions or orders of muaicipal corporations appropriating
monjes, in order that, if they are illegal, a convenient remedy
may be promptly obtained.” We find no such provision in our
statutes, and we have no common Jaw jurisdiction over them,
10 set them sumnarily aside.  They are not like the orders of
justices in sessions, which are judicial acts of a court of record.
Rule refused,

Gi1.L1s v. GREAT WESTERN Ranwav Company.
G, W. R. W. Co.—Oligation 20 fences

The declamtion averged that it was defendant’s duty to Kee, u{: sufficientfences
along thewr fne of mxl\m?x and that by the seglect of such duty the plaimifts
mare, Wieh was lawfufly depastuning on the adjomiag land.” got upon the
teich and was Killed,  Nu pexligence was charged aguinst defe in the
management of their teain, It was proved that the anure had escaped from
her atable on anothier furn, Wl was trespassing on the lot from which she
#ot upost the pulway,

Hell, (confitmung Daleey e, Ontano, Suncoe & Huron B R Co.. 11 U.C. R,
600,) that the plainisf could net fecaver; the defendanta being bound 1o fence
ouly asagains the owner of the adjoining lands, {12 U, C. R, 427.]

Case for driving defendants® locomotive over a mare be-
longing to the plaiutifi’ and killing her. The declaration
averred that it was the daty of defendants to keep sufficient
fences upou the line of their railway, and that they neglected
that duty, and that by reason of such neglect the mare of the

laintiff, which was at the time ¢ depasturing and lawfully
being in and_upon certain land situate in the township of

Mosa, and adjoining awd abutting upon the said railway of

the defendants, and to and upon the land taken and found

necessary for the uses and convenience thereof, strayed and
escaped out of the said adjoining land upon the defendants?
railway, and was killed,” &ec.

The defendants pleaded that the plaintiff s mare was wrong-
fully and unlawfi ulll,y depasturing and being upon certain langs
adjoining to the said lands of the defendants, and to the said
railway, which lands were not the lands of the plaintiff, but
of one Richard Roe, who had not given license for the said
mare to be there; that she strayed from them upon the dee
fendants’ Jand adjoining, and thence, at the said time when,
&c., on the said railway, and then being so upen the said
railway, was accidentally, without any design on the part of
the lefendauts or their servants, killed, in manner and form,

The plaintiff replied de injuria.

At the trial at London, before Macawlay, C. J. C. P,, it
was proved that the plaintifi’s mare had been keptin a stable
on the farm of the plantiff >s father, and that she escaped out
of the stable on the 8th of February last, and got upon the
mailway through a gap in the fence, upon a farm two lots off
from that from which she escaped.

The learned Chief Justice told the jury that if the mare was -



