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grantee or to his assigns, and se is exactly
within the coinment ou the case of
.lougherty v; illfoflices, supra.
Die second case" is even less to the

point. It was ejectiiiont by the vendlor
ageainst the vendee for breacis of a con-
dition ta erect a breakwater and bloomery
in two years. The formecr was buit, the
latter not; but, atter the timie baid expired,
a diiioreîît structure was substituted, with.
the grantor's consent therefor., The ternus
waîver and license are sornewhat leosely
enmployed hure ; but it is evident tbat
iieither was corvect, as te anything but
the timeofe the obligation. The case xvas
siniply eue bf substituted performance,
-which ef course repels the idles of forfei-
turc ; and the reference of the court ta
Dituo2e's Gase is entiroly lnapt. It is
te bo noticed that the court apparently
doos net vield te the distinction between
realty and personalty set up iii the Mis-
souri cases and horeinbofore conunentcd
on.

Lastly, the point lias been touched
npon in New York in more than oee
instance. The oarliest scenis te have
been F'letcher V. ,smoitk.t Dump'or's Case
wvas referrod te, aud the unfaverable
opinion of Sir J. Mansfield is quoted :
IlThat the license sbould only have sanc-
tioed one assignmnent, and that a subse-
,quent assigumnent xithout liconse should
ferfeit the estate ;" in other words, that
that case 'vas net law. It was, et al
events, entirely inapplicable te this eue,
and was se hoeld; tirst, because hiere there
was ne license, but a waiver only ; and,
seconidlv, on another gren J shertly te be
consideîod,. Thon followed Dalcin v.
Willt* ans, tmice reporte.+ On the flrst

argument it appeared that the case sîmply
%vas eue of covenant. net condition, anl
Ditnpor's. Case n'as; hold clearly xnet te
apply, and n'as accordingly dïstingnished,
iN lson, C. J., adding: The reasens cf
that case de net seemn very satisfactory or
conclusive . .. The commen sonse view
of tho license te the lessee only, and the
one coinciding with the apparent intent cuf
the parties, would seeni te ho that it lnerely
enabled hiuîi te alien the promises, leaving
the eperatien ef the covenant [conditionJ
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in the lease in full force upon the assignee..
Te say that it empowcred bini te assigu
an absointe estate te the extent cf bis
interest, free from the condition, is as-
suming the I)oi;d în qiestioT." le thon.
preceeds to say tbat the law cf Duinpor'e
Case 'vas n'el settled, &c. With -ali
deferelnce te this excellent niagistrate,vc
tbink îvc have shown that this was not
se. It is indeed a littie sitngular te find
se sound a judge nie-t mcntiening as part,
of the saine doctrine the non-apportion-
ment cf a condition uponl soverance cf-
the deniised promnises. That Lord Ccke
ondeavored te deduice botb fronu the saine
tenet-the entirety cf a cendition-is
iudeedl truc; but that Denizp)oï' Case-
faîbed whiolly to derivo auy just support
fronî the noion that the gyrantor on re-
entering must ho in of his eld estate we
thinki n'e have fally shovn ; wherees the-
botter though net the spirit of that canoni
did support the latter idea. Yet even as
te this apportionment, the judge adds
"I amn froc te confess that 1 sec ne prac-

tical difficulty in this respect." At the
secend heaiugi e similar view was enter-
tained, aundepos Case hebd not te,
eppby. The subsequent case cf Lynde v.
IIouglie- may be readily disposed of. he
condition being without mention cf ns-
signs, and egaiuist illiderlettinig niierely,
the case would in this view have been
nearly the samo as 3MeK-ilî'doe v. Darracott,
De v. Bli8s, &c., and the reference te
Dztîcnpoir's Case, as eue wvbich, though.
4"wondered at since Lord M1ansfield's
time, has noever 'becu denied,," was; nholly
uucalled for. But as if te meke this dic-
tam of even fecbler relevancy, it appears
tlîat the underlease n'as by an assiguce,
anJ as there was no condition whatovcr
egainst assigumnent the assignee n'as net
within the condition at ail precisely as in
Douqherly v. Xatkc ns, aud for eveir
strongor reasons. To the quite rouent case
cf ioflco v. Koch+ the sarue comment,
seems te apply, as it (1005 net appear that
there was nny condition binding the les-
seo' assigns.

It n'ill ho, apparent, from this review
cf the cases, that there is net oe which
is exactly paraliel with -Dampzlor's Case,
and that the two or three iii wvhich this-
n'es net referred te ns wholly irrelovauit,
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