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$30, 000 over and Nbove their debts, and generai-

ly bcd on band $25.000 worth of gonds.

The partner of1 plaintiffs' attorney stated in bis

affidavit, that on the Saturday hie saw Mr. P.

between two and thre o'ciock, wben he etated hie

'woului place the fi. fa. in the sheriff's bands.

Re toid bimi that bie knew rotbing about the

inatter, it being attended te by bis partuer ex-

cinsively, who woulcl return that evening from.

Hiamilton, and suggested waiting until Mionday,
as the banks were then close-] and the mnney

coutl not bie obtair.ed before Monday. M r. P.

bowever declined to wait, alieging as bis reasoti

for bis urgency that bie bad been treated sbarply
1vy NIr F. in tue case and would not wait. rie

n'as tlien reqiîestedl to delay until he could

acivise the plaintiff of the amount of costs and

get tlîeir cheque, wlîicb chequte bis cierk got.

le aiso stated that MNr. P. did not affect to doubt

or dibspute tlîat the piaintifsi' were in gond circum-

stances, but hie toid bimn bis reason for pressing

was in reialiation for sometbing that NIr F had

practised towards bimn The plaintiffs' attorney's

clerk, amnonc other things. swore tliat when %Ir.

1'. refused the cbeque payahle to MNr F. bie (P.)

siuggested that the chequie sbould be drawn pay-

able to tic order of bis Toronto agents, but on

ieavitig. to get such a cheque lie called after bîm

asaying, lie would ont auMlept a cheque, be wanted

tue naoney. Notwitbstanliug bis saying so, the

clerk, went te the plaintiffs' for a disque se drawn.

But on getting thers bie found tbe deputy sheriff
vilb tie fifa

Mr. P, in reply filed bis own affidavits, frotm

wbirh it appeared that lie received Mr F s

leuter of the 24tb instant, but on that date hae

bad mtade arrangements to enter bis juidgmeit,

and sr) be did not repiy to it. He alsn aunexed
the oricinal note nf Mr F. of the 27tb instant,

as aliewinig that bc; did not intenri to objeat ho

the revi'sioî' of the bill. The affi lavit contained

îuuuch inatter qilte imnuaterifti and irrevelant to

the nuierits of the application. anri in sane rea-

p(ecus couiîradicted tie affiavit filed on the part

of tuie pluiintihl'5.
The pluiitiffis Paitl to tue agents of defendant's

attorneys $204 72 pending this application.

II,urri.«ifl, Q C., Phewed cause.

Futucontra, cited Perkins v. YWuiooei Assur-

ance AlssociaflOpe, '2 Ex. N. S 71 ; Cruikshank v.

1sS L. T N. S 43) Mie non, 4 P r. R-ýp. -2-4 2;

(a v. CuuU1eiu. '2 Chan. Chatm. R1. 91 ; Reeves v.

Slauer, 7 B. &, 4,. 48(3.t

MuRiîsoN, J.-After bearing the arguments

an ori,*-r was maqde that the bill of costs abould

tue ref;,rred tn tie Mlaster for a revisioti of the

taxation as to the item of $2.5, cbarged aud taxed

t.) the <itfeiiItint's attorney as witness fees, pald

biina for atteîidance at tbe trial of this cause.

The Mo\iter bas sitice reported bis disailowace of

tluat item
Upon inspection of the fi. fa. and its inors-

nment it is evident thiat it svas taken ont in a

great butrry ; on ite face the plaintifsî by name

nre style
0 defendiints; the trus name of the

dletîuila',it is George John Grange . white in the

writ lie is styled John George Grange; hy the

indorâement the writ le issued by 'Mr. L., ehyling

bimsecf plaintifs' attorney; and tbe direction to

the mlieritf to levy ie te make tbe amounit out ef

- the witlîin difendatitS," andi sigped by Mr. L.

as plaintifs'l attorney. The writ and indorsenient
are ail irregular. The main point however is in
respect to the conduct of the defendant'a attorney.

When the rule nisi for a new triai was ref u8ed

the defendant was entjtled to enter his judgirucîît
and to recover bie costa. In the case referre I
to in 4 Prac. Rep. 242, 1 bad to deal with ir
application 8omewbat analogous to the one before
me, and there 1 feit it to be my duty to rerniti k
upon the couduct of tbe attorney. The sue*sý-
fui party bas a rigbt to the entry of bis jiidK-
ment, but, as I said in1 tbat case, wlîere the
person against whom tbe execution may leý-ue .
desirous of paying the arnount so as to avoid 0te
annoyance of a visit from at aberiff'a officùr ni
a levy being made on bis goods, and gives clear
notice that bie is willing and ready to pay fiýe
amount fortbwith, and there is no reason to ,us.
pect that bie is acting other than botta file, nwi
tliat the recovery of the amounit la in no wny
prejudiced ; iu the absence of some reasowiu-ný
excuse. under such circumegtances the placing %
fi, fi in the aberiff's banda is, in rny jtidgrnetnt.

primâ facie ve ,xatiouct, and the more so in a cas-,

like this, where the amounit souglit to be rec ovcr
ed was mereiy cogts.

I h'ave read carefully over aLil the affidaivits,
and I cannot arrive at tbe conclusion t1int th--
defendant's attorney was juîQtillied in the courmé"

that he took, for imediately nfter the ruWe nisi

for a new trial was refuse-], he bial] a clear i,

timation that the amnunt of bis ce.ts wouldi te
paid when ascertained, and again. nfter the taxa-

tion or costs by the note of the 27th inst hie liait

a better intimation, with an unilertakinz froni
the plaintiffi' attorney that comte wouild he puid

without furtber delay. white the obtaýnirg the

chequie, although it required the enlorè4ini(n of

iNTi. F., indicated the strongpmt intention sudi dle-

aire of paying the amount Oui the other hanil I
aee not the sligbteqt pietence for the harsu pro-
ceeding of instrucui,îg the de-puty shsoriff instaîtiy
to make a le 'Vv, white it iis aligo evident from the
mffidivit tha the 8tep was taken in retaliatioti
for anme nlle-ged sharp practice on the part of
the plaititiffs' attornîey, which ie no ju.tifica-
tion. but radier goes to shew thuit the proceed-
ings su taken were an abuse of the pruocea5 Of
the court 1 arn tîerefore oif opiniion that
besidea the irregîiurities appearing on the face

Of the fi. fa , and in the indorsement thereon.

that the Piacilig the writ undler the circnrîîi)-ailc<s
in the sberiff's office. and iustructing the sherifï

st once to place a baîliff in posesbiuii was a
vexations anîd oppressive act.

I tlîink it proper to nonice the wfy in wlîich the

affidatvits filel by the defendant's attorney are

drawn up. The affilavit shlouldl éaate otiîv facts

pertinent to the application, aîîd upon wlîlch lit.

party relies it ias for the court to draw t1ue infer-

encea and jiudge of tbeir value. An attorniey, wli)

le preauimed tn know hetter. ougcht not tn make

and e9wear to staîemnetita sucb as I mee in one para-

graph of bis first affidait ru explaining why a

change was madle in the hill fuor attenid:tnce ar the

trial as the attorney auil $5 a day as a witîuess.
bie says : -ýIt was ton aboýuid to contenulthat cti

wam nieant iu the flice Of MY contenltion, and the

affidavit of disbiirseeiéits maie, ii wluich the
amnunit sworn as riaid tu mie was as witnles

alone ;" and agaic n la aotber parigrapli, -tis-


