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by th:usld not apply, as there was not any sale
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n fee i;e a husband died entitled to the reversion
therein certain lands expectant on a life estate
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ting at the husband had never been seized
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th tase for life to a husband and wife makes
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McCLENEGHAN V. GREY.
Demurrer— Temporalities A ct—Demurrer SJor
want of parties—Rule 189.

Demurrer. The action was brought by M. and
H., wardens of St. Paul’s Church, at Woodstock,
onbehalf of themselves andall the other members
of the congregation of the said church, against
the defendants, the executors of one W.

The statement of claim stated the will of W,
made April, 1876, appointing the defendants her
executors, and giving and bequeathing unto the
incumbent of St. Paul’s Church, for the time be-
ing, certain funds to be used for the use and
relief of the poor of the said church, to be dis-
pensed by the said incumbent. It then alleged
that the defendants refused to permit the in-
cumbent to dispense the funds, and were mis-
applying them; and claimed to have the estate
administered, and to have a declaration that the
incumbent was entitled to distribute the funds.

The defendant demurred on the grounds (i.)
that the defendants had no title to maintain the
action ; (ii.) that the proper person to require
the defendants to account was the incumbent,
and no reason was shown why he was not a
party.

Demurrer allowed for :—

(i.) Even if the incumbent was a member of
the congregation, in whose behalf the plaintiff
sued, which could not be assumed, yet the be-
quest was not to the congregation, but to the in-
cumbent, whose position was certainly different
to that of the churchwardens and the other
members of the congregation.

(ii.) The Temporalities Act did not empower
the churchwardens to sué for a bequest such as
this, which was not to the church generally, but
only to a particular class—the poor of the
church.

(iii.) This was rot to be,
a demurrer for want of parties.
rrer for a.matter of substance —that the
d no right of action.

Clowes V- Hilliard, L. R. 4 Ch. D. 4133 and
New Westminster Brewing Co.v. Hannak,24 W.
R. 899, followed ; Werderman v. Societe Generale
Delectricite, L. R. 19 Ch. D. 246, distinguished.

C. Moss, Q.C., for the demurrer.

S. H. Blake, Q.C., contra.
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