
RE BERYA RD.

"Toron to, 'Mardi lst, 1909.
The Dominion Bank.

1 1Pay M.%rs. 'Margaret Frawley, or order, on deniand, -ne tliou-
ind dollars.

"81,000.Matilda Bernard."

This cheque the testatrix caused to be placed in lier cash box
long with a memorandum in lier own handwriting and signed
y lier, which la in the following words and figures: "Mardi
Éit, 1909. This note to be presentcd one inonth after my death.
fatilda Bterniard.">

T'he testatrix dleivered the key of the box to lier niece, Lillian
Iray, witli instructions to, hand it to lier solicitor, Mr. Roacli,
n ber deathi, at the samne tisse observing that lie would know
rhat to do in the imatter. A few days afterwards Lillian Gray
àwaed the box in the bank for safe-kecping, and there it re-
aained unopened until after the testatrix 's death, when the
heque and miemorandum were found in it, and Mrs. Frawley 's
Iaim is for the $1,000 covered by this cheque.

The. authoxrities are quite elear that a cheque not paid, eitier
.ctuafly or constructively, during the lifetime of the drawer, is

lot capable of being the subject of donatio mortis causa: llewitt
,. Kay, L.R. 6 Eq. 198; In re Beak's Estate, L.R. 13 Eq. 489;
n re Beaumiont, [1902] 1 Ch. 889.

il cheque îs not a chose lu action, but merely a direction to

Ome one, who mnay or may not have in lis possession funds of
h.e drawer, autiorising hlm to pay to tic payce a certain sum*
,f roney. Death of the drawer before presentation revokes such
mthority. Thuai in this case the claimant la met witi two
liffiulties, eaehi fatal to lier dlaim: one being tiat tic cheque,
bo having beenl acted upon by acceptanc or payment, neyer
oot its primary character of a mere cheque, which is not a
>ho in action, and la not the subject of donatio mortis
at.s; and the othar being tiat tie testatrix 's deati revoked

h. banker's authorlty to pay the cheque.
Ji is not necessary to deal with thc further question, whether

jer eve~r wus any active or constructive delivery o! the cheque.

Tiie appeai lichuld be dîsmissed; costs of ail parties ont of
'te.

8ut;-i1lAKPN, J. :-I agrea.

DuraroeN, J. s-Upon the argument it was frankly eonceded by
i(r. Feguion, counsel'for Mrs. Frawley, tiat lie could not; hope


