
TH'II ONTfARIO WEKil, loitoTER11.

nego"t iabîit[1Y, or g of gi \iM, not ice of a 1 ru)ýI. 'l'Il, que
on Ilhe $5,000 weeas poe receivedl by theiig baik on thieir-
debit asý alny othe(r moncy ofIlle lirio, m- of« ai mate 11th
fil-il, and, alfterl su( reuerivilig tHemn, amid \wn >ti1 i ign
anceP of anY dimi in rpctof thenli, huc 1atik attred (hen
posi t li by rgelensinilg And rocw. The hanilk, therefore.t, are' neot
liable to) repay p1laintifs. the mone ceiv mot of plain11-
t iffs' monelgy oi tho hanlk's debt.

but plalintiffs -onitendi thait, even if theg batiik aire oi
hable to do0 thait, linItifls are ontitied to have an srpu

in their. hanldg, aft(er the banllk's d'aii lias been pid, anld a
refvrence te the Maister to ascertaini such surplus is akd

Now, in the flrst place, that la b)ased on the as.suxnipt ion
that, the, $5,00) were, mulnys held upntruý 01r in1 a fiduel(iaýry
character, and tilat they reminedil(ý iimpressed with that, char-
ac(terl whenýI aLt theV credit Of 1jie b)ankinlg firi iii thu O'tario

Bati1k. They were- undo10Lubtdly su imlpressed while at the
Credit (Pl iluwaN"rth il, the batik, biit it asnever initend(edj that
thevy beul ho s in the bauds1 of And(rew & Howarth,. andi
they wevre, at the intneof plsaintifrs thtislvs dîs(,haýrg,,d
of thiti trusmt wheu-i theY wvent to the firm' 1s eredit.. They wore,

siml]Y tu ho, au) or-dillarY deposit with a bankecr, ich wNithini
lile 'minlutes after their rece-ipt xnighit be paid out tg, Soni,
previoua dlepositor or iii dli8chairge of otheur deb1ta of the hank,.
ogr lenlt or deiIt with a, the bankers mighit dleeni pro)per. 'l'le
dolctrine( 01 1l, ro Jlallett's Estate, 1:; Ch. 1), 6(.6, do0es not
ap1piy, a1n)d I e onily r(,fer to thie obevain Oin t, case

Bul' the' seconld placvn If they were ipeedwithi
lit ehracerof trust, or fiduciary xnoleys while at thje firin's

credit, they were paidj out and thie whole fundf dissipated.
Tlhey did ziot pass mbr other propert-y which plaintiffs niighit
clainli or have a chiargc uipon. The're is nu opportunity of

RPIplig for plaintiffs the mile of appropriation of paymiente
Out of a mixed fund ichel was adopted i lu n e H1alleWa'
Estatr, for heme the whole muixedl fund was gone at Ilowarth>a8
death, Eývn as.uming that where trust in'oneys have been.
loisaipplied te the paynuent of a truistee's mnortgage, and bthe
relieýf the(reb)y ef his lands or property, the benieficiairies.
should have a charge upen that pmopemty so relieved-it la

nulIxee sewnthiat any of the collaterals now held by tihe
baik were hield aiso ais security for the $5,000 paid, and frin
50111e cemespondence put in it would semn thiat, in soine
casess at il eveats, specîfie collaterals accoinpanied 8pecifie
notes, a.nd were given up on payment of these notes.

The action miust be dismiîssed as againist the Ontario B3ank


