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Rn CASSIE, TORONTO GENERAL
TRUSTS CO. v. ALLEN.
[Bon, .,FEJ:usNJ., ROJBERTSON,

J.-, 1 2r. iM.%uin, 1897.
Action Io stabl'idt 1Lill-Oile of

t/Le ivitesses nt '4, 7gIîql wise "
.-.- On s- vsts- 1 i a cie

competency of zvitnes.ý.
W. R. ]liddell, for d 4endant,

H5annali M2aria Allen, ippealed
frîîjudgment of Ilose, 'J., in es-

tablishing the wvill and (odieil of
Mrs. Painela Cassie, in soe far
onlyv as it establishes the will, the
appellant contending that the -wilI
'was not properly executed be-
cause one of the Witnesses, a
niaid servant nanied Jennie W-at-
kins, was insane at the time, and
Lad since diedl insane. The evi-
dence slied that she was not
"riglit wise,"ý or was strange or
liighity, before thec executien of
the will, and very soon after-
wards became insane. The
aplat contended that the
onuis was upon those propound-
in- the will te show that she
was sane at the time of thc actual
exeeution of the wvill. I. Cassels,
for the Presbyterian Chureli and
Knox College, opposed appeal,
and aIlso, Inoved to quaslî it upen
the ground thaIt appellant lin.s
no, interest, because if the will is
set aside and tlie codicil reniains,
the appellant takies nothing. W.
C. Chishehu, for plainfliffs and the
Pr(.sbyterian Church. at Port
Hope. The Court held that the
coinpeteiicy of the niaid servant
as a w'itness was prlima fadie
sliown by the evidence of the
other w'itnesses to the wHI, Whio
did mot linoiv lier previously, and
the omis was on the appellant te
show tiat: tIc nîaid servant w-as
non conipos, mentis nt the tirne of
the executlon, which omis had
xîot been satisfied. A'ýppeal dis-

iis<lwitli costs. Judgmient re-
sterveil as to whether, in the

event of the respondents net: be-
ing«Y able to obtain payxnent of
costs froin the ýaPPellan1t, they
should be allowed costs. out of
the estate.

JORDAN v. rR1OVINCîATL PROVI-
DENT ISTITUTION.

(MEp.rEDiTii, O.3., oJ.MAMo,
J., 5rnI MAUCZI, 1897.

Action of pOlwCY cf in-S-urcL-nce-
Defence of fraud a'nd misrepre-
scittatioz-.ot 'ncccssary fo show
fraud if ltCjL la9e)encb
tons- Unt-rue aqîswers.
Judgnient on appeal by plain-

tiff froin judgment of Falcon-
bridgye, J. upon the findinga of
the jury -aithle trial in faveur of
defendants and upon motion te
set aside certain of the :findings.
The action was brouglit: te re-
ce-ver the anaount of the po]icy of
life insuraace. The defence -was
tliat the defendants were induced
by fraud and xnisrepresentatio>ns
te, issue the pollcy. The jury
folind that tlie deeeased made
untrue answers te questiensý put
te lier as te lier healtli before the
issue of the policy, and that such
answers were inateriaýil, but that
tliey w ere not untrue te tlie
knowledge, of the deceased. It
-was centended by tlic plaintiff
fliat: defendants could net suc-
ceed in rescinding tlie centract
of insurance in tlie absence of
fraud on fhe part of the deceased,
and that the jury had negatived
fraud. The Court held, however,
that it 'was unnecessary te show
fraud, that: there having, been
niaterial misrepresentations, the
contriact must be rescinded, and
the plaintiff cauld flot succeed.
Meredith, C.J., aise held that
upon flie undisputed facts there
-was fraud in the legal sense, as
flic deceased undoubtedly knew
of the disease ivitli which she w-as
afihicted. Appeal dismissed witli


