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wife's favour entitling "lber te dower out of- that equitable estate
notwithmtanding that the husband ehould not die seized of it,II
and at p. 6 hé says, "but it extends the rule te cases flot reached
by.that decision when it recognisés the riglit of the wife where the
sale takes place in the lifetinie of thê husband. These dicta,
however, did flot sumnmarily dispose of the point. It came up
squarély for décision ini 1885 ini ,Smrt v. Sorenson, 9 O.R. 640, a
judgment of Mr. Justice Ferguson, which, if correctly reported
(it was an oral décision at niai pria., and is flot verbatin), decided
that, notwithst3nding 42 Vict., c. 22, the wife teck noeéstate in
her huaband's equity of rédemption during hie lifetime. The
decision, however, sems te bé at variance with certain dicta of
that very learnéd judge in Ré Luckhardt (1898), 29 O.R. 111, at
p. 117, wheré he quetes Martindale v. Clarkaon and spéaka cf the
'<1new right " conferred by the statute cf 1879. Hé theré ays,
"asince the passing cf that Act she is entitiéd te dowter eut cf an
eq'uitable estate regardiess of the busband's dying seized (sic)
cf it, when thé équitable estate cornes into existence b y the husband
being owner of thé land, executing a mertgage upon it, i which
thé wifé joins te bar dower." Smart v. Sorenson was discussed
by the Chancelier in Re Croakery (1888), 16 O.R. 207, where he
says, in what !o expressly statéd te, bé a dictum- "Perscnally 1
do net sSe why thé wife'a dlaim te dower should in these dases rest
in thé caprice of her husband. She bas foregoné her dower fer
a certain purpose, and that being satisfied, it revives, and ail the
world bas notice of this, se that Vl the husband assigna or selle
thé equity thé assignée or grantée is net a purchasér for value
without notice cf her possible rights if the mertgage is more than
satisfled eut cf the land." Sec also Aler8t v. McClean (1890),
14 P.R. 15, te the sanie effect. The peint was expresely decided
in favour cf the wife in Pratt v. Bunnéll (1891), 21 O.R. 1, though
that casé was disapprcved upon gnother branch of it, naxnely,
-thé quantum of dcwer assignable. See Grmil v. Nelligan (1894>,
26 O.R. 307. This brings us down' te 1911, whén Mr. Justice
Riddéil, in Standard Realty Co. v. Nichotoon, 240 L.R. 46, fcllowing
Pratt v. Brunnell upon the peint which was net disapprcved in
(.ermil v. Ndlligan, reaffirms the principle that after 1879 the


