
y 
~'. r ~- ,. rW2xS4'

81TATUTE OP' LIMITATIONS AND MORTGAGES. 9

ini the. matter in controversy are vîrtually left undetermined.

We think that auchl a state of 'things in liard te justify, and it le

ditappointiflg te find that it la still possible te exiat under our

supposed imaproved methods of procedure.
If the disposition of the cae bse tunatisfactory in ti view,

it appeu ta us equally so in regard to the point actually de.

cided-in that it appemr to fail ta give due efKect to the legal

right of the mortgaiae which was adniittedly unaffected by the
Statute of Limitations. The operation of a certificats of dis-
charge of a mortgage le, ac-cording te the Registry Act, ta ba

that of a conveyance of the estate. If the -mortgagee had con-

veyed the land ta a stranger the latter would have l'ad, beyond

question, the legal titie tu dia land, and the rnortgage being in

default, hae would have had the legal right to possession. If a

Ptranger should unwarily take a discharge of the inortgage w.hich

hie pnys off. instead of a conveyance from the inortgagee he is

not ta be presumed to have clearad the estate of an incumbrance

for the fbeneflt of seina one else, but as was dacided in Brown v.

iMeLean, 18 Ont. 533; Abell v. Morrison, 19 Ont. 669, he lseaquit-

ably antitied ta treat the inortgage a a subsisting incambrance,

j axîd to be subrogated ta the rights of the mortgagea.

'When the mortgagor in Noble v. Noble was barred of hie

aquity of redemption under the Statuito of Limitations, hae had

at ail avents the saine rights as any other etranger ta the estate,

and when ha paid off the mortgaga debt he was, though barred

as nxortgagor of his equi'ty of redemption, nevartiieless entitled

to stop into tha shoes of the inortgagee, and for the Court to

treat hi& payinent of the mortgage as rreraly having the affect

of the removal cf an incuînbrance, je not, we thinak, giving due

effeet to the Regitry Act. If it be trua that a straxiger psiying

off a nmortgage is net antitled ta the rights of tha -mertgagee, as

held in Noble v. Noble, then it seams ta us the righits of the

mortgagae are impaired, and ha cannot sali or assigii hie soeur-

ity sa as te give hie vendee or assignie hi& titla, and thougli tha

Statuto of Limitations purpr, *ts te proteet his titia, it is, by the

dacision in Noble v. Yoble, found really not ta do so. Tha tak-


