Heptomber, 1873.]

LAW JOURNAL.

{Vov. VIIL, N. §,—207 .

f o

s 0avuse or Action” ¥ a8 Couston Law Procepury Acn

40 the words by the Queen’s Bench. Subse-
quant to Denkam v. Spence, the only other
ase reported is that of Cherry v. Thompaen,
{in this Queen'a Bench) 26 L.T.N.8, 781, whero
ol the judges—Cockburn, C.J., Blackburn,
Lush sand Quain, J.J.—unanimously effirm
the construation put by their court upon the
statate.

Thus the practice stands in about as great
eonfusion a8 once obtained upon the question
of security for costs, in cases whero foreigners
within tho jurisdiction were suing in the
English Courts—a subject lately discussed in
_this journal, With colonial deference for Eng-
lish precodents, it will be rather & nice maiter
for our judges now to eay what court or what
practice they will follow. 'We have no re-
ported decisions on the section” in question,
but the practice, as we underetand, has always
peen in Ontario to hold that it wust be shewn
tiat the whole cause of action arese within
the Province. But suppose a case now to be
brought before the judges in term—how would
they decide? Follow the holding of the
Queen’s Bench, as has often been done in
matters of practice, where the English Courts
were at veriance? (Per Robinson, C.J., in
Gill v, Hodgson, 1 Prac. R. 881},  Or, hold
that the decisions of the Commun Pleas, plus
the Inter decisions of the Exchequer, out-
wiigh thoss of the Bench? It seems to us
that tho trus way out of the quoandary is the
eminently sensible course adopted by Mr,
Jugtice Wilson, in Haswking v. Paterson, 8
P. R. 284, where he says, I am not prepared
to adopt as a rule thay we are to fullow the
decislons of the Queen's Bench, in England,
more than those of the other courts, * ¥
Iikink we should exercise our own judgment
st to which is the best rule and practice to
Mogd, if there be a difference in the English
Qsurts, and adopt that which will be the most
conveniont and suitable for curselves, whother
Tk shall be the decision of the one sourt or the
other.”

{a that case the learned judge gave effect to
the practice of the Courts of Common Pleas
aod Exchequer as against that of the Queen's
Bireh.  In the present conflict we incline to
think (if we may speak without presumption
where great masters of the law uiffor) that

e practics of the Queen’s Benoh should be
| proferted to that of the other common law
surts,  As a matter of verba! interpretation,
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we think ‘ cause of action” should be taken
to mean the 1who/e cause of action. Such has
been the uniform meaning atteibuted to it
when used in the English County Courts Act
and in our Division Courts Act, :

Apgain, to hold that provincial courts canen-
tertain a suit against o foreigner where, for in-
gtance, only the breach of contract has taken
place within the juriadiction and ho is not par-
sonally served, may give rise to very grave
qunestions of what is clumsily called “ privste
international law,” in case the defondant has
no aasets within the province and it is sought
to make him Iiabls on the judgment so ob-
tained in the forum of his domicile.

Thia is just one of those troublesome ques-
tions that can only be settled by a gradual
course of decision. As it is merely a matter
of practice, it is thereby excluded from being
a subject of error or appeal, so that each
court is le®t to independent action, and to de
what seems right in its own eyes,

Weare indebted to the kindness of R. A.
Figher, who has been appointed General Secre-
tary of the Judicature Commissivn in England
in ths place of Mr, Bradshaw, who has been
made a County Court Judge, for an carly copy
of the Second Report of the Commissioners,
deted August 6, 13732, It is an intercast-
ing document, and esrpecisily soin view of the
gomewhat similar commission now sitting in
Ontario, whieh, by the way, we hear has been
cancelled. We trust thet the time and labour
devoted to the subiects committed to the Com.
missioners will not prove to have been thrown
awny. Mr. Justice Gwynne has presided as
chairman, since the resignation of Mr. Justice
Wilson, who was cowmpelled, weo regret to say,
to give up his position, from il heslth snd
pressure of judicial duties. 'We propose in
our next issus to reprint as much of the
Second Report of the Judieature Commigsion
a3 will interest Canadian readers, )

It has been held in Chambers by Mr. Justice
Gwynne in Jameton v, Kerr, that goods sy
be replevied out of the hands of & guardian in
Insolvency, notwithstanding the provisions of
Con. Stat. U, C. cap. 98, sec. 2. This is an
important decision. The same point has arisen
in Novs Scotia, but has not yet boeen decided,
g0 far a3 we havs heard,




