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STRANGER TO CONTRA

it ont of the question, to, expect any moveI

on the part of the Government to ap-
point Mr. Dalton, or any desire on his e

part to change his work and residence;I

yet we quite appreciate the wish of the

Manitoba Bar to have such an able, up..

JOURNAL.

CT ENl'ORCING IT.

[.January, 1880.

STK-4NGER TO CON7TRA CT
ENli<'O.RCINGO 1 .

The Iaw has undergone remarkable
changes upon the rights of one who is a
stranger to a contract, which contains a
clause for bis benefit, to enforce such a
contract. At one time the preponder-
ance of opinion was plainly in favour of
thp proposition, that if one person made
a promise to another ýfor the benefit of a
third, that third might maintain an ac-
tion upon it. Thiis, indeed, is the very
langiuage of Mr. Justice Buller, in Ml r.
,chinglon v. Veriton, 1 B. & P., loi (in
nolis). The same was the opinion of
Eyre C. J., as expressed iii Thie Company
of Felimakers v. J)avis, i B. & P., 102.
Such was also the early view in Eqtuity,
as may be seen by referring ta Hook v.
Kinnear, 3 Swanst., 417' note, when the
Lord Chancellor (1743), said :"'it is cer-
tain if one person enters into an agreement
'with another for the 'benefit*of a third
person, such third person may corne into
a Court of Equity and cornpel a specific
performance. "

Subsequently, however, this doctrine
was contravened at law by the case of
Tweddle v. Atkinson, 1 B. & S., 393,
where the Court disregarded the earlier
authorities (those, however, Nvich we
have noted do not appear to have been
cited), and held that a third person can-
not sue at law on a contract, made by
others for hi# benefit, even if the con-
tracting parties have agreed that he may,
and they laid it down also, (ileparting
from the doctrine of Daton v. Poole, 29

Lev., 210), that near relationship makes
io différence. And a similar position in
~quity appears to be laid down by Lord
Langdale, in Colypar v. Lady Muigrave,
ý, Keen, 98, in which he remarked sub-
;tantially as follows : " tlat if there is
a covenant by one person with another
to pay a sum of rnoney to a stranger, or
do any act for the benefit of a stranger,

hlo is not a party to the instrument or
agreement, the person to whoma the
money is to be paid, or who is to be,
benêýfitted cannot.sue, either at law, or in
equity, because there is no privity of
contract.",

But one finds in the stili later de-
cisions, a strong disposition to revert to
the earlier rule, and to give a right of re-
dress to the stranger so circurnstanced.
The more modern cases i effect adopt
the position which was laid downi by Lord
Alvatiley (a judge who distinguished
himself both in equity and on the com-
mon law bench), in Pigoat V. rthomnpson,
3 B. & P., 149 (1802). le there said
Ilit is nut necessary to discuss whether,
if A. let land to B., ini consideration of
which the latter promises to pay the rent
to C. his executors and admini.strators,
C. may maintain an action on that pro-
mise. 1 have littie doubt, however, that
the action might be maintained, and that
thc consideration would be sufficient ;
though my brothers seemn to think differ-
ent.ly upon this point. Lt appears to me
that C. would be only a trustee for A.,
wlio mighbt for some reason be desirous
that the money should be paid into the
hands of C." The same viéw is taken by
Sir William Grant, in Gregory v. Wi/liarnm,
3 Mer., 582, a case which is at the basis
of the admirable judgment of Strong,
V. C., in Mulkolland v. M1erriam, 19~
Grant, 288. In that case the defendant
had agreed witlî a person deceased, that
upon an assignm ent of real and personal
estate to him by the deceasedl, he would


