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without hope of recovery. Looking at the de-
cisiolns. the language of Eyre, C.B., is, siWhen
every hope iii t his world it% gone ;" of Willes, J.,
IlThere muet be a settled bopeless expectation
of denth in the decnrant " To make this kind
of evidence admissible 'the burden of proof lies
on the prosecution. andi we must be perfectly
satisfied beyond doubt tbat tbe deceased was at
the time under an unqualified expectation of im-
pending. denth. Ilere the declarant herseif sug-
gests the interlineti words, "lat present."l The
eouneel for the prosecution woulti have us give
no elffct wbîstever to thein ; but they must have
h.îd some meaning. She may bAve meant by
tiwm-I demire te aiter and qualify my pfevions
stareinent; I mean to say, flot that 1 bave abso-
Iuteiy no hope of recovery, but that I have no
prescrit hope of recovery. If the words admit of
two constructions, one in favor and one against
the prisoner. we shoulti adopt that one 'wbich
worid be ta fevorem vioe. But the interlineation
andi alteration bere was cansed hy the malgis-
trinte's clerk asking the derlarant to correct any
mistiake. and, the case being one of life and deatb,
ehe in effect says-ihere is a mist!ike, andi 1 de-
sire it to be correc1ed. Thoe words, therefore,
have a definite and fixed meaning. namely, tW
quatify the stateNnenit reati to ber.

BYLIE5, .J., said that, having tried the case, be
wished to state that fromn the first lie entertained
a strong doubt upon the question. but as there
was no other eviderice to leave Io the jury he hati
tbougbt it best to reseive the case. The law
properly regarded the adrnissibility of this kind
of evidence witb jeaiousy. There vas 11o power'
-of crass-examining the declarant-no mens of
indicting for perjury ; great danger of ntistakes.
What the declarant said in effect vas, "4If I
don't get better, I shall die."

Conviction qrscshed.
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Dying declarations.

In fno cas,., save that of a public prosectution for a felofli-
0111; homi,'ide, can the dying de larations of the partY
kllld be rcived in evideuce. lit tcîvi caties they are~
flot admissible.

BRitsc, C.J.-The only question of any real
importance presenteti by this record, which ve
are disposeti to dibcues, ia, vere the dying decla-
rations of the boy admissible in evidence to charge
the defendantst?

The action vas case to recover datmages for
death occaqioneti by the careless management of
a railroad locomnotive, and broughé; by the father
of the boy killed, as bis next of kin anti personal
repreqentative.

This is a new questioin in this court, and quite
an interesting one, wbicb we lack time to diseuse
at very great Iengtb. A few principles of evi-
dence wiII be noticcd, and such opinions as text
vriters on evidence or courts of justice may have
declared on the point.

The general rule is, that Aearsay evidence, that
lu, atatements comkg- from one not a psrty in
interest, anti not a party to the proceeding, and

flot mnate urder oath, are mot admlissible, for the
reason that such statements are flot subjected to
the ordinary tests required by law for ascertain-
ing their truth ; the author of the statement net
being exposed to cross-examination i the pres-
ence of a court of justice, andi not sleîking under
the penal sanctions of an oath, with no opportu.
nity to investigate hie character and motives, and
bis deportment not subject to obserîatiou; andi
the misconstructions to wbich snicb evidenue is
exposeti, from the ignorance or inattention of the
hearers, or from criminal, motives, are powerfnl
objections.

There are, bowever, well establisbed exceptions
to thtis rule, wbetber wisely so or not, is certainly
a g'ave question, and among them are dying de-
clarations. These are understoodi to be state-.
ments maade by a person under the immediate
apprehensions*of deazb, andi wbo did due son
after. In 1 Phil. Ev.. 121.5, it is sail1. the decla-
rations of a permon vho bias received a mortal
injury, made under the tppreliension of demt ',
are constantiv adnmitted in criminal proscctiins,
and are not li able to the commnen objection acrint
beatrsay evidence, partly for the reason that the
awful situiltion of the dring person is considereti
to be as powerful over his conscience as the ob-
ligation of an oatb. and partly on a supposeti
want of interest, on the verge of the inext world,
di"pensing wiib the neres,,ity of a cross-exami-
nation. IVithout questioning the soundness of
this last reason, obuoxious as it may be to feair
criiicism, it may be safelv said, the exception
itself deprives ant accuseti party of a most inesti-
mable privilege secured to him by the rîinth sec-
tion of Ar.icle 13 of our State Cosiution, "6te
meet the witnesses face to face," so ii t by cross-
examination the truth may be e1iminared.

l'be exception is in derogation ON~ common
rigbt, for, independent of constitutions andi laws,
an accused person bas the right to Lear the vit-
ness, vbo js to condemn bim, in bis presence, s0
that be may be subjeoteti to the most rigid in-
quisition. To bang a man, on the Btatements of
one wbo ls on bis aying beti, racked with pain,
incapable in most cases of giving a full and accu-
rate account of the transaction, veakened in body
and in mind; and, thougli in articulo morfiî, bar-
boving somte vindictive feeling again8t bim wbo
bas brouglit bim to that condition, is, to say the
least, and bas at ways been, a dangerous innova-
tion upon settled prinriples of evidence ; and no0
court ought. to be disposed to extenti it, to enihetnce
Cases to which it diti not, in its inception, apply.
The mile itself bas no gre4t antiquity to recoin-
mend it, it baving been first declareti, by Lord
Chief Baron Eyre, at the Olid Bailey, in 1787, in
Woodcrrrlis case, 1 Leach, Crown Law 500, in
vhicb the montr'onss doctrine was beld, that ai-
though tbe derlaranf did not apnrebend 9he vas
ini alcrirical, state. in moinentatry expectation Of
deatb, soon to appear before the throne of the
Etemnal-anti, alîhongh the witnesses conîti give
no satisfacto-y information as to the sentiment@
of ber mmnd upon that suhject, and the surgeoni
testifying that she did not; seem to be at aIl tien-
sible of the danger of ber situation, and neyer
saying vbetber she thnugbt she shoulti live or
die ; the court belti. on irs own conviction. thAt
she vas in a condition reudering aîmost immedl-
ate deatb inevitable ; ait(d, as persons about bel'
tbpught sbe vas dying, ber declarations, taaiS
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